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I 


T MAY seem strange—incongruous—to speak of President Roosevelt 
| as in direct descent, politically, from Ignatius Donnelley, Pitchfork Ben 

Tillman, Tom Watson, Sockless Jerry Simpson and Mary Elizabeth 
Lease, that wild-eyed agrarian female radical who shouted up and down 
America in 1890 that farmers ought to raise less corn and more hell. It is 
nevertheless true that President Roosevelt owed his election largely—not, 
of course, wholly—to the movement, long gathering force, long frustrated, 
which was headed by Donnelley and others of the Farmers’ Alliance, the 
Grangers, and the Populists in the Midwest and the South of the last 
century. It would be more accurate to say that President Roosevelt was 
in direct descent from Bryan, and that Bryan had been the inheritor of 
all the agrarian unrest. That he won, as Bryan could not, was because 
the depression of 1929 was worse than that of 1893, and because the 
number of those who were shaken in their Republicanism was greater 
in proportion to the whole. 

It is possible that this overemphasizes the agricultural influence on 
the election of 1932. But on the whole I do not think so. There never 
has been a time, since the opening and settlement of the West, when a 
union of the West with the South—the traditional marriage of corn with 
cotton—was not an irresistible political combination. Since the Civil War, 
because Republican reconstruction alienated the defeated States, a combi- 
nation had been available only to the Democrats. The Republicans had 
had to depend on the somewhat less solid Northeast for a combination 
with the West. And usually the Republican alliance with big business 
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had been difficult, to say the least, to sell to the farmers. During the 
Harrison and McKinley days, and even during the Roosevelt and Taft 
administrations, to say nothing of the Harding-Coolidge-Hoover era, the 
Republicans were the party of respectability and responsibility; they were 
conservative, sound, devoted to the interests of business, in favor of high 
tariffs, suspicious of labor, and against currency manipulation. They were 
the party of the creditors. They were, also, all the time, a majority party, 
notwithstanding the Wilsonian interlude from 1912 to 1920. Wilson was 
a minority President for at least four years; and possibly, in one sense, 
eight, since issues were so greatly confused by war as hardly to be sep- 
arable, and he may have squeezed through in 1916 for other than 
domestic reasons. 

Bryan, of course, in 1896, and afterward in 1900 and 1908, was the 
first of the national political leaders to represent in a formidable way the 
interests of the agrarian West against the East. The campaign of 1896 was 
one of the most thrilling in all American history. Almost half a century 
of agrarian unrest and resentment found its embodiment in the silver- 
tongued boy-orator of the Platte. But Hanna, with the impeccably re- 
spectable McKinley as his candidate, managed to defeat him. That was 
the high tide. Never again would the Populist movement have so much 
support. For America was on the make. Farmers might feel ill-used and 
exploited; labor might be more resentful as the attempt was made to 
unionize and bargain collectively for the alleviation of long hours, low 
wages and execrable working conditions, and as courts and legislatures 
hampered progress; but that part of America which was on the make was 
still a majority—or could be made to seem so. But in 1932, the great 
bubble of prosperity had burst, and a decade-long depression in agriculture 
was registering at last in appropriate political terms. 

On the whole, with minor setbacks, the increase in productivity in 
America, together with the exploitation of a continent still largely un- 
exhausted by soil erosion and the depletion of other resources, had kept 
the challenging critics of things-as-they-are from becoming a majority until 
1932. The situation which existed after World War I was one in which 
complacency, conservatism, loyal mutual support between government and 
business, together with isolation, seemed to a majority of the electorate 
to be a sufficient policy for the times. People wanted normalcy after 
their adventure abroad. Mr. Hoover, however, inheriting what had now 
become a tradition fixed by Harding and Coolidge, found himself unable 
to overcome a fast-developing crisis in economic life which began in the 
late ’20’s. And he was, of course, humiliatingly defeated by President 
Roosevelt in 1932, after serving for one term. He had won, it will be 
remembered, from Smith in 1928. But that campaign had been less 
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dramatic than the concurrent phenomena of the bull market. The eco- 
nomic issue was not yet ready for political exploitation. There was still 
prosperity for almost everyone but the farmers. 

What was the economic crisis? And how far had it gone by 1932? 
It had begun—and here is the connection with the agrarians and the long 
western disaffection which had been so brilliantly personified by Bryan— 
by a disastrous fall of farm prices in 1920-21. There had begun, then, one 
of those unbalanced deflationary movements which so often have occurred 
in American economic life as a result of the unplanned and uncontrolled 
actions of economic groups in pursuit of private interests. The world had 
wanted farm products in great quantity during the war; after it was over, 
an expanded agriculture found its markets failing and its prices going 
down. But prices of manufactured goods (which the farmer must buy) 
stayed high. It took more unprocessed wheat, hogs, cotton, or corn to buy 
farm machinery, or even processed food and fibre, than ever before. Pres- 
ently it took almost twice as much, and farmers felt that not only natural 
causes were at fault. They were certain that the deflation was the result 
of policies originated in Washington by those who were unfriendly. 

Farmers can always withstand a certain amount of this kind of thing 
by refusing to buy, and by becoming temporarily more self-sufficient. But 
there is a limit to the time the old tractor or harvesier, the barn roof, or 
the milking machine will last without replacement. And when farmers 
do not buy, moreover, industry feels the loss of customers. Ultimately 
workers lose their jobs. The inescapable mutuality of economic groups in 
the American economy is thus demonstrated. 

Moreover, farms have mortgages which represent what the farmer 
borrowed to pay for them. If the farm was bought at a time of high prices 
for farm-products, a high price was probably paid for the land—and with 
a high interest rate on the mortgages. When prices fall, it becomes harder 
to meet the interest and practically impossible to meet payments of prin- 
cipal. This in turn has an effect on all the financial institutions which loan 
to farmers, or deal in mortgages or other farm credits. And eventually 
the effect is felt in other institutions with which they deal. This may— 
and did by 1929—go all the way back to Wall Street itself. 

The farm price decline had begun in 1920. City people—industrialists, 
bankers, and even workers—are not much inclined to be concerned with 
farmers’ woes—at least they had not been in the ’20’s. And otherwhere 
than in agriculture a great boom had been going on. It had been a pe- 
culiarity of this boom that prices had not gone up. In fact, non-farm 
commodity prices had been remarkably stable from 1920 to 1928. The 
publicity men of the industrialists had exploited this fact by talking about 
“profitless prosperity.” But, of course, it had not actually been profitless. 
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What had been happening as a result of the many technical advances 
during the war could now be understood; efficiency was greater and costs 
were coming down. Profits, in spite of stable prices, were going up and up. 

It is one of the unalterable conditions for the successful continuation 
of large-scale industry that purchasing power among consumers must be 
sufficient to carry off the volume produced. In order to maintain pur- 
chasing power in volume, consumers’ incomes and the total of prices 
attached to goods and services for sale must be roughly equal. They 
cannot be equal unless prices come down as costs come down; otherwise, 
the increasing profits go into more factories and increased production. In 
the long run warehouses fill with goods for which there is no demand. 
This is a very short and, because short, inaccurate account of the basic 
trouble in 1929. It leaves out, for instance, the effect of the vast pools 
of sterile savings, and also those which financed the wild speculation 
after 1927. But it does emphasize the fact that, by 1929, productive power 
had far outrun purchasing power. The farmers had first been priced out 
of the market; then other consumers had followed; and all the time vast 
increases in plant were being made. Also vast speculations were taking 
place with the ever-growing surpluses of business. Suddenly it was seen 
that the huge debts contracted at the inflated levels of speculation could 
not be paid. All creditors tried to force payment of debts to them at once. 
There was panic. 


II 


The Republican answer to the spreading depression after 1928 had 
been, first to deny its seriousness, and then to encourage the raising of 
private relief funds. Mr. Hoover was reluctant to admit that the govern- 
ment had any responsibility at all. But he did consent to the setting up 
of the Reconstruction Finance Corporation for business relief, and this 
was one phase of the famous “trickle” theory which was afterward em- 
phasized by the Democrats. The R.F.C. was finally authorized, also, to 
loan $300,000,000 to the states for relief; and a farm aid program, which 
offered more succor for processors than for farmers, was begun. But that 
was Mr. Hoover’s limit. He would not admit, any more than Coolidge 
had, that the federal government had a direct responsibility to the people 
for their welfare. 

The campaign of 1932 came after almost four years of grinding de- 
flation, succeeding almost a decade of agricultural depression. There were 
idle factories, unemployment, hunger—all the phenomena of industrial 
paralysis. During this time Mr. Roosevelt was governor of New York 
where the miseries of depression were felt to their utmost. Toward the 
end of Mr. Hoover’s administration it became quite obvious that the 
time was coming for a new man and a new program; he had lost prac- 
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tically all his popular support. What could be more logical than that the 
Governor of the Empire State, a life-long liberal, an experienced and 
popular public figure, should succeed to the Presidency. 

It was one of those times, which come occasionally in the life of the 
nation, when the nomination for the Presidency is especially valuable, 
because, unless mistakes are made, winning is a foregone conclusion. Mr. 
Roosevelt was a professional politician. He was well aware of the possi- 
bilities. There had been, in fact, two most astute agents at work for years 
—Louis McHenry Howe and James A. Farley—rounding up delegates: 
or rather, preparing to round them up when the time should arrive. There 
was opposition to be expected. The conservative wing of the party had 
the choice of Byrd of Virginia and Ritchie of Maryland; and Smith natur- 
ally felt himself entitled to another chance since he had sacrificed himself 
in 1928. Developing events, however, favored President Roosevelt rather 
than an outright conservative. The depression deepened. Disillusionment 
with Republicanism extended itself to the normally Republican middle 
classes; and the Republican farmers were awaiting the word of hope to 
abandon their political leaders if not their party. 

There was drama in the nomination of 1932 in Chicago. Not until 
President Roosevelt’s own forces had worked out a modus operandi with 
a substantial section of the Southern Democracy could the business be 
concluded. In this it was arranged for Mr. Garner of Texas to be Vice- 
President. This, it might be said, added to the fact that some seventeen 
chairmanships of committees in the new Congress were to be held by 
Southerners, would present President Roosevelt with a sectional problem 
which would torment him throughout his more than twelve years in the 
Presidency. For the West, the South, and the big city machines would 
make a difficult team to handle. And often compromises and trades 
would be necessary which would emasculate what it was proposed to do. 
Nevertheless, it was a condition of nomination that such a compromise 
should take place. And President Roosevelt, an Easterner, did join the 
South and the West more successfully than any politician had been able 
to do since the Civil War. This was where his happiest faculties had their 
fullest scope. 

The election was less dramatic. The campaign, because its outcome 
became so favorable in prospect, turned into a cautious statement of 
progressive hopes and beliefs, the items of which had been familiar since 
the times of Bryan, T. R. Roosevelt, and Wilson. Nevertheless, it was 
a statement, however tame, of progressive intentions. Perhaps the fact 
that a progressive was to succeed Hoover, after Harding and Coolidge, 
intensified the fears of Wall Street. When a Roosevelt administration 
became a certainty, it became equally certain that new forces would 
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come into control. Perhaps this may have caused the deflation to run 
deeper than it otherwise might. Everyone was trying to become liquid— 
free of debt—at once. And everyone distrusted the shaky institutions of 
finance, which were suspected of having made vast loans abroad and 
to industrialists at home, with depositors’ funds, which would never 
be repaid. Their struggles to collect, and the unwillingness of deposi- 
tors to trust them further, brought President Roosevelt to his inauguration 
day in the midst of complete economic paralysis, with banks closing, 
Governors declaring bank holidays—that is, moratoria—unemployment 
at twelve or thirteen millions, hardship and misery everywhere. The 
great new post-war factories were now closed, transportation systems were 
bankrupt and idle. Only soup kitchens and what were called “Hoover- 
villes”—shack villages on dump heaps—were busy. 

To a nation thus paralyzed and sunk in despair, a golden voice 
proclaimed in the First Inaugural that Americans had nothing to fear 
but fear itself. It seemed as though a great sleeper awoke at that call 
and found that, after all, he had a useful strength. He stretched and 
looked for ways to use it. No less than 460,000 citizens wrote personally 
to their President as a result of this one speech. It swamped the White 
House facilities, but it showed what a welcome change Roosevelt was 
after Hoover. The people had a man. 

The first measures had to be emergency ones: to assuage fears, to 
relieve suffering, and to set up more equal exchange among those who 
made various kinds of goods and provided various kinds of services. 
Measures looking to longer-run social security could await a measure 
of recovery. So, in fact, could the reforms still holding over, remaining 
to be done, from older progressive regimes—notably the Wilsonian, 
though some of that program had been achieved then.? 

Theoretically the Wilsonian measures should have prevented what 
had happened in 1929 and subsequently. And Democrats really had 
the choice of saying that their reforms had been sabotaged by Republican 
administrations or admitting frankly what they had done had not been 
enough. In the Roosevelt campaign the candidate practically admitted 
the deficiency by way of redefining progressivism. He called it the New 
Deal. 

The A.A.A. was devised to restore agriculture to “parity”? in the 
national community and bring farmers again into the concert of economic 
interests. And the N.R.A. was provided to encourage the immediate 


1A Federal Trade Commission for fair trade practices; the Underwood Tariff Act, which reduced duties 
some ten per cent; am income tax to provide revenues lost by tariff reduction—a constitutional 
amendment having now made the tax possible; and the Federal Reserve Act to decentralize the 
“money power.” 

2 That is, to bring the prices of farm products into such relationship with industrial goods that they 
would buy as much as they had before the agricultural depression. 
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resumption of industrial activity—the President’s re-employment agree- 
ment, of which the well-remembered symbol was the Blue Eagle. And 
along with this, the financial system was bolstered by emergency loans 
to banks by the R.F.C. which amounted to a guarantee of deposits,® 
gold was made a government monopoly, and the dollar devalued so that 
debts could be paid in cheaper money. This was inflation. In an instant, 
people’s savings, insurance policies, bank deposits, etc., lost about one- 
third of their value. But hardly anyone even noticed this; they were 
worth very little anyway in a national debacle. But the American 
competitive situation in foreign markets was improved. 

This fiscal program disrupted the London Economic Conference 
of that spring because the President would not give other nations the 
advantage of currencies cheaper than ours. And international agreement 
on economic matters would make no progress for years to come. But 
Americans could sell again because foreigners could buy, and domestic 
debtors felt better because they could resume paying their debts—so, it 
is to be presumed, did the creditors, except that what was owing to them 
was being paid in dollars with diminished value. Also the whole inter- 
national scene was overshadowed by negotiations about the payment of 
the debts holding over from World War I. It was so widely believed 
that these ought to be collected that the impossibility of collecting them 
made a real political problem for President Roosevelt. 


III 


The administration of the new measures was necessarily ragged. For 
relief, for instance, there was no organization at all and one had to be 
devised offhand by Hopkins and his helpers—Williams, Gill, Hunter, 
Baker and others—and long chances had to be taken “in getting the 
money out.” The same was true of the A.A.A. Scores of thousands of 
employees had to be engaged and trained on the job to do things which 
were just the reverse of all accepted bureaucratic rules and practices. 
And as for the N.R.A.—under General Johnson its administration imme- 
diately became a caricature of decent procedure.* 

Impromptu organization and freehand administration brought criti- 
cism even from those who were benefiting most; the sharpest dissent came 
from the business community, which was smarting from its own failure 
and from the humiliating need to be bailed out and set on its feet again. 
During the subsequent period, when it came to putting through certain 
reforms, business, again fairly prosperous, was about as vigorous in its 
opposition as though it had not been prostrate a year or two before. 


3 Made permanent later in the Federal Deposit Insurance Corporation. 


4There were businessmen running that show. The others were being managed by professors, editors, 
bureaucrats and social workers. 
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Nevertheless, a Securities and Exchange Act was passed and the Anti- 
Trust Division of the Department of Justice was given new life under 
Mr. Thurman Arnold. These will be recognized as theretofore unfinished 
business on the progressive agenda. 

It can be imagined, even by those who belong to a generation which 
has no recollection of the incidents of those years, what life was like in 
the United States during the Great Depression following 1929 and also 
during the years of recovery, beginning in 1933. The years between the 
crash and the Roosevelt inauguration, when the nation was finally told 
that recovery was not hopeless but waited only for effort of the people 
themselves, were drab and miserable. There was shame, lost pride and 
broken initiative as well as hunger, cold and sickness. Perhaps the de- 
flation had run its course by March of ’33. It was said afterward by the 
President’s enemies that this was so and that his measures had rather 
retarded than assisted. But no one thought so then. His voice came to 
them over the radio in the cultivated accents of Groton and Harvard; but 
it was warm and reassuring. What he said to do was done, even by the 
Congress. For the moment the Southern reactionaries were willing to 
give their support; and the business community which might have ob- 
jected was hopelessly discredited. 


IV 


There will always be question, I suppose, whether, when the policies 


of reaction were bankrupt and even the most pushing private interests 
were frightened for once into considering the state of the nation, more 
might not have been done. For the genuinely constructive part of the 
New Deal would consist, not in relieving the miseries and anxieties of 
depression, and not even in reforms which had been long delayed, but 
in taking at least the minimum measures to insure that depression might 
not recur. It is often said, for instance—and as often denied—that in 
that spring of 1933 a genuine national banking, credit, and currency- 
issuing system might have been set up. The sanctity of banking and 
bankers of the old sort had certainly evaporated. Merely to belong to a 
profession which had taken people’s funds for safekeeping and failed 
to keep them safe at all was to be under suspicion. And to this there 
were added the doubtful investment of depositors’ funds, and specula- 
tions in the money market and in brokers’ loans, to say nothing of proved 
participation in the orgiastic bull-market itself. And perhaps the public in 
general was the more severe for feeling guilty itself. For participation 
in stock gambing had been incredibly widespread. Perhaps no one 
would have objected much to any suggestion for change which would 
have made such activities impossible in the future. And the Federal 
Reserve System—which had itself been devised in the liberal times of 
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Wilson, although those who had studied its history knew it to be 
a compromise—had utterly failed to do what its authors and defenders 
had claimed for it: control speculation, prevent misuse of funds, and 
decentralize the money power. It seemed rather to have contributed to 
than to have checked the fatal succession of events which had led to 
the crash. 

Mr. Laski, a shrewd observer of the American scene, in his The 
American Presidency, says flatly that President Roosevelt went as far as 
he could have gone, and he mentions specifically the criticism that the 
situation in 1933 was not seized on to nationalize the financial system. 
People who hold such views, he says, do not understand the American 
system. A President cannot seize occasions to establish institutions which 
outrun people’s understanding of what is appropriate. He must wait for 
opinion to precede any such action. 

The answer might be made to this, that opinion was ready enough, 
but that President Roosevelt was not—that there was no one who knew 
how to set up a better system, and, especially, no one available to Presi- 
dent Roosevelt. As a matter of fact, Wall Street—people like Thomas 
Lamont, Russel Leffingwell, Walter W. Stewart, and others—had, to- 
gether with such orthodox university authorities as H. Parker Willis, 
B. M. Anderson, E. W. Kemmerer, et al., a monopoly of knowledge 
and competence in the field of money and banking. And they, all of 
them, had vested interests in the Federal Reserve System. There was no 
one in the United States, like Keynes in Britain, who represented a gen- 
uinely alternative opinion and who could have carried out a reform. 

At any rate, what President Roosevelt chose to do was to take such 
measures as would relieve stress—segregation of gold, devaluation of the 
dollar, reopening of the banks with reassurance to depositors, extension 
of more liberal credits to farmers and home owners, expansion of loans 
to banks and other businesses by the already existing R.F.C. All these 
were intended to renew confidence in old institutions as an alternative 
to creating new ones. 

As to Mr. Laski’s dictum that American Presidents may not get ahead 
of established opinion, it may be ventured that the great ones among 
them always have—which is one characteristic of their greatness. Jeffer- 
son made the Louisiana purchase, Monroe issued a famous hands-off 
warning to other powers, Lincoln appointed Grant and freed the slaves, 
Theodore Roosevelt created a Panama to contain the Canal, Wilson com- 
mitted us to the League of Nations (it was only an error in method 
which prevented ratification), and President Roosevelt himself certainly 
took chances of the same sort, some successful, some not. Passamaquoddy, 
the Florida ship canal, and the subsistence homestead programs were not 
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successes; nor was the N.R.A. But the T.V.A., the Civilian Conservation 
Corps, the A.A.A. and several others, were. It is too much to say that our 
President cannot assume a position of leadership. That there are limits no 
one would deny. The real question here is whether President Roosevelt 
did not miss a great opportunity which a Wilson, for instance, would have 
exploited to the limit. 

Certainly the Federal Reserve System had failed; and certainly we 
still have it—with, of course, some added features, such as the F.D.I.C. 
A new system might have been mismanaged by the old hands; but that 
is always a risk. 


Vv 


What is involved here is the Roosevelt method. He did seek not only 
relief from the crisis of those years, but the means of preventing new 
ones. He chose to do it, however, by political finesse rather than by 
coups of the sort by which Jefferson took Louisiana or even by the bolder 
kind of leadership which he showed later with respect to the coming 
war. He preferred to manipulate interests against one another until the 
weight was on the side he wanted it to be on and was sufficient for 
the purpose. In this, his method is reminiscent of that of Lincoln, who 
also was a great improviser and knew the uses of compromise. He en- 
couraged this group, discouraged or ignored that one, meted out discreet 
punishment, gave rewards—and, because he had a long time in which 
to do it, came out with something. It was not usually something new 
and neatly shaped to its purpose; but rather something misshaped by 
compromise and reluctant agreement, awkward, hard to operate, com- 
pletely satisfactory to no one. But it did get a measure of the necessary 
result. 

He utilized the potential strength of the farm lobby and its Con- 
gressional bloc, together with the temporary weakness of the industrial 
lobbies and their representatives, to establish agriculture in a new and 
very much improved bargaining position. It is true that, in administration, 
it would turn out to be about as favorable to the processors of farm prod- 
ucts, to financial institutions dependent on agriculture and to the vast 
bureaucracy of the Farm Bureau and the state colleges as to the farmers 
themselves, and that it would pretty much exclude from its benefits share- 
croppers and farm labor. But it was, undoubtedly, something. And it 
would probably offer enormous resistance to any such deflation as had 
happened in 1920-21. 

A similar attempt to establish good businesses in a strong competitive 
position in the economy vis-a-vis those which were not good—that is, 
businesses which would be fair to labor, would bargain collectively, and 
would adhere to fair standards of competition against those which would 
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not—completely broke down from maladministration amid the wholesale 
welter of sharp practice, selfishness and greed which characterized the 
N.R.A. in its later stages. But by then business was on its feet anyway; 
and business, good or bad, was not likely to suffer generally in the 
American economy. 

Aside from this, a succession of laws, and continuing favoritism in 
their administration, established labor in such a bargaining position as 
it had never occupied before. It is sometimes said that the New Deal 
ended in 1936 with the Wagner-Steagall Housing Act; but the consoli- 
dation of labor’s position as a favored claimant for a share in the national 
income continued at least until 1938, when the Fair Labor Standards Act 
was passed. This more or less completed a system, rather incoherent 
and rickety, which had begun with the 7A clauses in the N.R.A. Act, the 
labor provisions, and had continued through the National Labor Relations 
Act in 1935. 

Certain other measures provided limits to future deflations. After 
the Social Security System was set up, however awkward and insufficient 
’ it may have been, the kind of ultimate, squalid misery which had been 
so prevalent from 1929 to 1933 would not be possible again so long 
as we had any national income to distribute. There was nothing bold 
about this and other similar measures; they had been commonplace in 
Germany, the United Kingdom and elsewhere for two generations; but 
American businessmen seemed to think—or at least said—that they led 
straight to Communism. And they required characteristic Roosevelt ma- 
neuvering to achieve. 

What could save and justify the Roosevelt New Deal was not, how- 
ever, its minima, its bulwarks against renewed deflations and unbalance. 
These were good for what they were. But what was needed much more 
was an increase in the national income through renewed and intensified 
production. President Roosevelt had to cure a paralysis of the social organ- 
ism brought about by the coiling constrictions of a laissez faire in the last 
stages of its logical development from individual enterprise to price- 
controlling and production-reducing monopoly. One way to attack this 
was through government spending, which was desirable for other rea- 
sons as well—relief of poverty, the building up of resources such as 
water power and reclamation projects, and the rehabilitation of farms, 
neglected forests and parks, and blighted urban areas. The difficulty 
with this was that it had to precede the collection of taxes on the 
income it might generate, and that an annual and balanced budget was 
a fetish which had survived even the depression. People with savings and 
insurance and people on salary knew well enough what happened when 
the budget was unbalanced. It made their dollars less valuable. And 
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they were against it, along with the larger financiers. President Roosevelt 
always had trouble with this. And he was always reluctant to do as much 
as was necessary to get the result of a productivity which would have 
buried the investment in spending in an avalanche of goods. Not until 
he learned to trust Keynes did he understand what had to be 
done, in realistic magnitudes, if the result was to be got in that way. 
Perhaps he did not actually learn it until the magnificent outpouring of 
goods for war began after the New Deal days were over. 

There was another way, of course, than that of public spending, de- 
valuation of the dollar and inflation. That was the way of control and, 
indeed, of strict public management of the price structure, of production 
programs, and of the whole system of distribution, together with severe 
taxation to achieve a balanced budget. This would have required a 
discipline which would perhaps have been regarded as overheroic for 
Americans, although it was used in a limited way when they went to 
war a few years later; at any rate, the President studied and rejected it. 
He was a reluctant and inconsistent Keynesian in this matter until the 
program was several years old and was no longer so urgently necessary. 
The first $3,300 million in 1933 did something, together with successive 
appropriations of similar magnitude, but never enough. A national in- 
come of 75 or 80 billions achieved within a few years seemed magnificent 
after the 37 billions of Mr. Hoover’s last year. But what could have been 
done at any time only became apparent when war preparations began 
and the national income really rose, passing 150 billions, with no signs 
of strain whatever. 


VI 


To the backward look, President Roosevelt and his New Deal have a 
pattern and a meaning which, in the midst of the maneuverings and com- 
promises of the time, was often lost sight of—by everyone but President. 
Roosevelt himself. Inconsistency did not bother him greatly, provided 
there was an advantage—even if only a slight one—for the policy he 
wanted. It did not worry him overmuch to live in turmoil. And the 
constant attacks to which he was subjected by the press, even if un- 
pleasant, were rather favorable than otherwise for what he expected to 
accomplish. It did not decrease the confidence common folk had in him 
to have constantly on view the hatred borne their champion by those 
whom they mistrusted. 

There were few who ever saw him with the mask of confidence 
removed. The gaiety of his laughter in time of fear echoed not only 
through the unaccustomed rooms of the White House, but symbolically 
in every home in the land. And if he was often uncertain, that was, as 
he said, because he was the quarterback of a team which had to be 
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directed on the field, and it was not a fundamental uncertainty, only 
a tentativeness about tactic. There was necessarily improvisation, because 
there had been no planning. There would be failures. But the team 
would ultimately win. Its members might seem ill-assorted. They might 
be zealous to carry the ball over often; and they might even indulge in 
some sabotage, if they thought they could get away with it, in favor of 
friends or in their own political interest. But he was the captain as well 
as the quarterback. It was his game; and on the whole it was his victory. 
Looking back from the fourth year of life in America since his death, men 
know how much poorer they are without him. Perhaps one test of the 
New Deal’s worth was the great grief of common folk everywhere when 
the news of his death came to them so suddenly in April of 1945. They 
knew, even if more analytical critics did not, that they had lost a 
champion, even a friend. Their judgment ‘must always temper that of 
objective historians. 

The New Deal may have been a progressive interlude in an America 
predominantly reactionary. That still remains to be seen. The per- 
sonality of Roosevelt, like that of Lincoln, who, in spite of superficial 
difference, he so much resembles, confuses the judgment. His ma- 
neuverings, his continual trading of what he thought were small advan- 
tages for what he thought were large ones, his ability to make the most 
incongruous assistants work together as a team, the fact that he had a 
scheme in mind (as can be seen by rereading the Campaign Speeches of 
1932), and that he saw most of it carried out—all this must be taken 
into account. He spent all his days in office working not only, as during 
the war, for his nation’s survival, but for the strengthening in it of those 
groups and forces which he judged to be needful, creative, democratic, 
tolerant and kindly. Whether and to what extent he succeeded will be- 
come clearer as time passes. It seems to me that we have gained some 
parity or balance among economic groups, that we approach clearer designs 
of what we must do, and that we have clearly established the minima of 
social security—and this was what Roosevelt meant by “New Deal.” The 
critical judgment as to all these matters and as to others will no doubt 
become sharper and more rational; but those who have the advantage 
of distance and reflection will not have the memorial treasure of his 
presence. That, to those who knew him, will always be among the most 
precious of their possessions and the most illuminating of their guides. 
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WELVE years ago the United States Supreme Court, speaking 
through Justice Sutherland said, 

It results that the investment of the federal government with the powers of ex- 
ternal sovereignty did not depend upon the affirmative grants of the Constitution. The 
powers to declare and wage war, to conclude peace, to make treaties, to maintain diplo- 
matic relations with other sovereignties, if they had never been mentioned in the Consti- 
tution, would have been vested in the federal governmnt as necessary concomitants of 
nationality. ... As a member of the family of nations, the right and power of the United 
States in that field are equal to the right and power of the other members of the inter- 
national family. . . . The power . . . none of which is expressly affirmed by the Consti- 
tution, nevertheless exist (s) as inherently inseparable from the conception of nationality. 
This the court recognized and . . . found the warrant for its conclusions not in the pro- 
visions of the Constitution, but in the law of nations.’ 


With the historical evidence, or lack of it,2 upon which this conclusion 
was based we are not here concerned. We are concerned, however, with 
the legal theory of national power involved and with its implications sug- 
gested or made explicit in the subsequent decade. It should be said at the 
outset that, while many of these problems are by no means new in Ameri- 
can legal thinking, the modern world and the new position of the United 
States in it demand their resolution with a new intensity in the field of 
international relations. 

The first such problem concerns the question whether, as Justice 
Sutherland suggests, the Constitution endows the Federal Government 
with all the powers necessary to a nation in the family of nations. The 
answer to this question depends upon whether the Constitution is con- 
sidered to be a complete answer to all public law questions, or whether 
it is possible to conceive of gaps in the Constitution to be filled in some 
fashion by resort to a law above the Constitution and of superior validity 
to it. At first glance it would appear that the Tenth Amendment pre- 
cludes any gaps in the Constitution, that the Federal Government has its 
enumerated powers plus those “necessary and proper” powers incident to 
them.® This traditional view has been reflected in the efforts of jurists to 
justify particular exercises of national powers in the field of foreign rela- 
tions as extrapolations from the treaty power, the war power, or other 
specific grants of the Constitution. But for the first century and one-half 


1U.S. v. Curtiss‘Wright Export Corp. et al., 299 U.S. 304, 318 (1936). 


2See on this ip aapect. C. Perry Patterson, “In re the U.S. The Curtiss‘Wright Corporation,” 22 Texas 
ww 1943); Charles Grove Haines, The Role of the Supreme Court in American 
dco pn Policntss 1789-1835 Sone, wm), pp. 95-98; James uarles, “The Federal 
Government: As to Foreign Affairs,” 32 Geo. L. J. 375 (1944); David M. Levitan, “‘The Foreign 
Relations Power: An Analysis of Mr. Justice Sutherland’s Theory,” 55 Yale L. J. 467 (1946). 


3 This view was expressly rejected in Missouri v. Holland, 252 U.S. 416 (1920). 
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of our existence these problems were debated for the most part in relation 
to the division of powers between the nation and the states and with re- 
spect to the separation of powers. Thus during the debates on ratification 
of the Constitution considerable attention was given to the possible use 
of the treaty power and its effect on the states and individual rights pro- 
tected by state government.‘ By and large the Federalists seem to have 
looked on the treaty-making authority as a source of power, while the 
Anti-Federalists regarded it as no more than a method of procedure of 
accomplishing objects otherwise entrusted to the central government.® 
With respect to the separation of powers, the preoccupation of the found- 
ing fathers with problems of the internal organization of the central gov- 
ernment, their lack of learning in international law and relations,® and 
the relative novelty of the latter, are all reflected in the adoption of 
Montesquieu’s separation doctrine rather than Locke’s, which placed 
the “federative” or foreign relations power in the first rank.” The debate 
on the power of recognition which raged a century ago turned, not on the 
question of the source of the authority, but on the question of whether it 
was authority belonging to the Congress or to the President.* This same 
introspective attitude appeared in the debate over the President’s power 
to issue a proclamation of neutrality in 1793° and over presidential control 
of diplomatic communications.”” In fact the competence of the Federal 
Government to act in this field was so thoroughly assumed that not even 
Jefferson’s insistence on a constitutional amendment to ratify his acquisi- 
tion of Louisiana caused more than casual consideration of the problem 
of the source of federal powers.'! 

For the most part our problems of constitutional exegesis could be 
solved by recourse to implied powers as long as diplomatic contacts with 
the rest of the world followed traditional procedures and were limited in 
number. With the end of isolation and the development of international 
administrative agencies, this approach was obviously inadequate. The 
alternatives to the implied power theory are two in number: a doctrine 
of emergency power; or a doctrine of inherent power. The former has 
never been a popular doctrine in the United States. It smacks of the 
European “state of siege” and violates the love of stability and continuity 
so characteristic of our legal institutions. It has not, however, been with- 


* Willard B. Cowles, Treaties and Constitutional Law: Property Interferences and Due Process of Law 
(Wash., 1941), Ch. II. 


5 Edward S. Corwin, National Supremacy (New York, 1913), pp. 1214. 

* Malbone W. Graham, American Diplomacy in the International Community (Baltimore, 1948), pp. 7-12. 
T John Locke, Second Treatise of Civil Government, Ch. XII. 

® House Rep. No. 129, 38th Cong., Ist Sess. (1863). 

®See J. B. Moore, Digest of International Law (Washington, 1906), VII, 1002 et seq. 

3 Ibid., TV, 680 et seq. 


11 See Annals of Cong., 8th Cong., Ist Sess., pp. 49-52 (Nov. 3, 1803); American Insurance Co. v. Canter, 
1 Peters 511 (1828). 
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out its supporters. It appears in the common law,'? and has upon a few 
occasions made its appearance in presidential writings. Thus Thomas 
Jefferson wrote some years after the acquisition of Louisiana that the act 
was justified since “The laws of necessity, of self-preservation, of saving 
our country when in danger, are of higher obligation” than the Consti- 
tution.'* Again, at the time of the Civil War Senator Sumner remarked, 
“The war powers of the Congress are derived from the Constitution, but 
when once set in motion, are without any restraint from the Constitution, 
so that what is done in pursuance of them is at the same time under the 
Constitution and outside the Constitution.” ** Lincoln similarly remarked, 
“It has long been a grave question whether any government not too 
strong for the liberties of the people can be strong enough to maintain 
its own existence in great emergencies.” ** The problem was solved in his 
mind, for “I felt that measures otherwise unconstitutional might become 
lawful by becoming indispensable to the preservation of the Constitution 
through the preservation of the Union.” '® Such a doctrine has been but 
rarely accepted by the courts.'7 “No doctrine involving more pernicious 
consequences, was ever invented by the wit of man than that any of its 
provisions can be suspended during any of the great exigencies of govern- 
ment.” 8 

The doctrine of inherent powers is of much greater respectability. 
Traces of it go back at least as far as our Constitution, although not in 
the modern form. We find it expressed with reference to the Government 
under the Articles of Confederation, a government whose impotence in 
the field of foreign affairs was so great a source of frustration to those 
who advocated the adoption of the Constitution. Since this frustration 
was not limited to what Justice Sutherland calls matters of “external 
sovereignty,” the solution was similarly not so confined. James Wilson, 
speaking of the domestic authority of the Confederation, said: 
12 Sir Frederick Pollock, The Expansion of the Common Law (London, 1904), pp. 104-105; Albert V. 

Dicey, Introduction to the Law of the Constitution (London, 8th ed. 1915), p. 542. 
18 Writings (Ford ed.) IX, 280. 
44 Cong. Globe, 37th Cong., 2nd Sess., 2963 (June 27, 1862). 


15 John G. Nicolay and John Hay, Abraham Lincoln, A History (New York, 1917) IX, 380. 


16 [bid., II, 508. David J. Lewis, speaking in the House regarding the treaty power said, “‘It is the right 
of self-preservation, and must be free footed and free armed.’’ Cong. Rec. vol. 54, pt. 4, 3508 
(Feb. 17, 1917). 

%7In Home Bldg. & Loan Co. v. Blaisdell, 290 U.S. 398, 426 (1934), Chief Justice Hughes said of the 
war power, “it is the power to wage war successfully, and thus it permits the harnessing of the 
entire energies of the people in a supreme cooperative effort to preserve the nation.’”’ He attempted 
to distinguish this from a theory of emergency as a source of power but failed as far as Justice 
Sutherland was concerned. But see the qualified approval in Moyer v. Peabody, 212 U.S. 78, 85 
(1909), and compare the views of the late President Roosevelt, Public Papers and Addresses of 
Franklin D. Roosevelt, IV, 207. More recently, in one of the Japanese Relocation cases, Korematsu 
v. U.S., 323 U.S. 314, 324 (1944), Justice Frankfurter in a concurring opinion said, ‘Therefore 
the validity of action under the war power must be judged wholly in the context of war. That 
action is not to be stigmatized as lawless because like action in times of peace would be lawless.” 

18 Ex parte Milligan, 4 Wall. 2, 121 (1866). 
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The United States have general rights, general powers, and general obligations, not 
derived from any particular state, nor from all the particular states, taken separately; but 
resulting from the union of the whole. . . .” 


In relation to the Confederation’s authority over foreign affairs, he said: 


To many purposes the United States are to be considered as one individual, inde- 
pendent nation, and as possessed of all the rights and powers and properties by the law 
of nations incident to each.” 


This doctrine of inherent powers coupled with a lack of distinction be- 
tween external and internal sovereignty became a characteristic belief of 
the Federalist leaders. It appears in Hamilton’s correspondence, where 
in one place he refers to the power to charter a national bank as “incident 
to Sovereignty,”*! and in another he speaks of the power to acquire terri- 
tory as “rather a result from the whole mass of powers of government, 
and from the nature of political society, than consequence of either of the 
powers specially enumerated.” *? Joseph Story speaks of the “necessary 
and proper” clause as “only declaratory of a truth, which would have 
resulted by necessary and unavoidable implication from the very act of 
establishing the national government, and vesting it with certain powers.” 2° 
With respect to the power to acquire territory Story uses Hamilton’s exact 
words and supports the statement with a reference to Hamilton’s argu- 
ment for the national bank.”* 

The same point of view appears in the early judicial opinions of the 
Supreme Court. In 1795 it was argued that “The powers of war form 
an inherent characteristic of national sovereignty. ...” 25 The context 
of the argument concerned the power of the Confederation government 
to disturb the decisions of state prize courts. It is significant that it was 
noticed by only two of the deciding Justices and approved by only one. 
Justice Patterson dismissed the argument by saying that the revolutionary 
Continental Congress had revolutionary powers which were implicitly 
passed on to the Confederation Congress in the form of the power to wage 
war. Only Justice Iredell approved, saying that the latter Congress “did 
exercise, with the acquiescence of the States, high powers of what I may, 
perhaps, with propriety of distinction, call external sovereignty. . . .” *° 

In view of the occasion, and of the other opinions already referred 
to, it seems likely that there was no thought here of powers of federal 
external sovereignty as being derived by a method or to an extent different 


19 James Wilson, Works (Chicago, 1896) I, 558. 


2 Ibid 
21 Works (Lodge ed.) III, 182. 
22 Ibid., 184. 


23 Commentaries on the Constitution of the United States (Boston, 1833), III, 109. These words are a 
paraphrase of Hamilton’s exposition of the taxing power in The Federalist, No. 33. 


% Story, op. cit., p. 124. 
25 Penhallow v. Doan’s Administrator, 3 Dall. 54, 74 (1795). 
263 Dall. 54, 91. 








390 THE WESTERN POLITICAL QUARTERLY 


from that of federal internal sovereignty. This conclusion is reinforced by 
a decision of the same Court one year later in which reference was made 
to the authority of Virginia, derived from its status as an “independent 
state,” to confiscate private property within its jurisdiction.27 Presumably 
governments generally were thought of as possessing powers* not all of 
which needed to be traced to the written constitution, nor was this char- 
acteristic of powers of external sovereignty alone. 

Succeeding decades saw few if any changes. Chief Justice Taney 
went to considerable pains in 1840 to show that the Constitution denied 
the states authority to act upon requests from foreign countries for the ex- 
tradition of fugitives from justice.*® It was argued that “from the very 
nature and organization of the general or national government, it is vested 
with the sole jurisdiction over all matters of a national character, and of 
external concern.” *° The Chief Justice, however, declined to accept this 
view and said that the state lacked jurisdiction to act as the result of the 
lack of authority to enter into agreements with foreign nations, and as a 
result of the fact that the national government’s treaty power extended 
to all proper subjects of international law." 

When the doctrine of inherent power reappears in federal justicial 
decisions it is not confined to external affairs. In a decision of the Terri- 
torial Court for Washington it was said, “The power to make and 
enforce . . . a temporary convention respecting its own territory is a 
necessary incident to every national government, and inheres where the 
executive power is vested.” °* At the same time, in the Legal Tender 
Cases ** Justice Story argued that the incorporation of a bill of rights in 
the Constitution constituted proof that the founders believed there were 
powers “which grew out of the aggregate of powers conferred upon the 
government, or out of the sovereignty instituted.” ** Justice Bradley con- 
curred in recognizing the self-evident proposition that the national govern- 
ment was invested with “all those inherent and implied powers which, at 
the time of adopting the Constitution, were generally considered to belong 
to every government as such... .”** It is noteworthy that the case was 
concerned exclusively with domestic matters, however, and so constitutes 


27 Ware v. Hilton, 3 Dall, 199 (1796). 

28 We are familiar with the parallel concept of “inherent” or “higher law” limitations on government. 
Cf. Charles G. Haines, Revival of Natural Law Concepts (Cambridge, 1930), passim. 

2 Homes v. Jennison, 14 Pet. 540 (1840). 

9914 Pet. 550. 

31 No decision was rendered in the case, the Court being divided on the question of jurisdiction. 

32 Watts v. U.S., 1 Wash. Terr. 288, 294 (1870). The case concerned the question whether the territorial 
or the circuit court had jurisdiction to try a criminal case under a statute extending such authority 
to circuit courts where the federal government had “‘sole and exclusive jurisdiction” when the 
charged offense took place in an area claimed by both the United States and Britain and governed 
pending settlement of the claim under a convention establishing a joint authority. 


3312 Wall. 457 (1870). 
12 Wall. 535. 


3512 Wall. 556. 
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no exception to the conclusion here expressed. The following year the 
Supreme Court confessed itself unable to decide whether a treaty or a 
statute would prevail when the two were in conflict, because the question 
“is not settled by the Constitution.” ** This perhaps reflects a change in 
attitude when one notes that opinion contemporary with the Constitution 
seemed to have regarded at least some statutes as a superior form of law,°* 
but it is hardly evidence of a belief in a law equal to or above the Consti- 
tution from which acts in the realm of external sovereignty derive their 
validity. In fact the resolution of this question was specifically based on 
the “lack of anything in its essential character, or in the branches of 
government by which the treaty is made which gives it this superior 
sanctity.” ** 

The next step was taken in an opinion of Chief Justice Waite which 
was concerned with the source of the power of the national government 
to punish counterfeiting of foreign currencies in the United States. The 
authority to act was based in part upon the exclusive control of foreign 
relations vested by the Constitution in the federal government, and in 
part upon the fact that “the United States must have the power to pass it 
themselves or be unable to perform a duty which they may owe to another 
nation, and which the law of nations has imposed on them as a part of 
their international obligations.” *® The change remains implicit, however, 
for contemporaneous with these decisions are two opinions of Justice Field 
which hold that the domestic “right of eminent domain . . . appertains to 
every independent government. It requires no constitutional recognition; 
it is an attribute of sovereignty.” *° It therefore represents but a confirma- 
tion of the thesis here presented to find the same Justice speaking for the 
Court a few years later. He attributes the power to control immigration 
to the fact that the United States is “invested with the powers which 
belong to independent nations, the exercise of which can be invoked for 
the maintenance of its absolute independence and security throughout its 
entire territory.” * 

It was this subject which soon furnished the occasion for the develop- 
ment of another step toward the modern doctrine. The Chinese Exclu- 
sion Act was upheld two years later when Justice Gray remarked, “It is 


36 The Cherokee Tobacco, 11 Wall. 616 (1871). 


37 Hamilton, in The Federalist, No. 75, characterized the treaty-making powers as something different from 
the legislative power, since the executive participated. Note also James Wilson’s argument for 
associating the House in the treaty-making power, Max Farrand, Records of the Federal Convention 
(New Haven, 1937), Il, 538. The confusion over the power of the courts to punish crimes under 
treaties or at international law without statutory implementation, however, indicates some confusion 
on ay subject. Compare the Bello Corrunes, 6 Wheat. 152 (1821), and Chief Justice Day’s charge 
to the jury in a case of the enforcement of Washington’s Neutrality Proclamation. Francis Wharton, 
ong Tras, pp. 56-7. And see John M. Mathews, American Foreign Relations (New York, 1938), 
Pp. 

38 Head hone a 112 U.S. 580, 599 (1884). 

U.S. v. Arjona, 120 U.S. 479, 487 (1886). 

# Boom Co. v. Patterson, 98 U.S. 403, 406 (1878), followed in U.S. v. Jones, 109 U.S. 513 - 

41 Chinese Exclusion Cases, 130 U.S. 581, 604 (1889), followed in Fong Yue Ting v. U.S 
698, 711 (1893). And see his dissenting opinion in Julliard v. Greenman, 110 U. S. 421, “sar sass. 
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an accepted maxim of international law that every sovereign nation has 
the power, as inherent in sovereignty and essential to self preservation” 
to exclude aliens.*? The same Justice had recently also said: 


By the law of nations, recognized by all civilized States, dominion of new territory 
may be acquired by discovery and occupation. . . . This principle affords ample warrant 
for the legislation of Congress. .. .” 


Now for the first time a basis for the foreign relations power was articu- 
lated which must limit its operation to external functions alone. For 
obviously international law could not be a source of power in matters 
exclusively of domestic concern. 

Old doctrines die hard, however, and this one was far from dead, 
for it was this same Justice Gray who had indifferently held that the 
domestic money power “either embodies a grant of power to pay the 
debts of the United States, or presupposes and assumes that power as 
inherent in the United States as a sovereign government.” 4+ These re- 
marks were made in the face of Justice Field’s dissent that “there is no 
such thing as a power of inherent sovereignty in the government of the 
United States.” *5 

The next expression on the subject makes the dichotomy explicit, al- 
though only in the form of dicta and in a dissenting opinion. The occa- 
sion was the decision in the Lottery Case.**® The Court there held that 
the national government had the power to prohibit interstate traffic in 
lottery tickets as incident to its power to regulate commerce among the 
several states. Chief Justice Fuller dissented for himself and three col- 
leagues on several grounds not relevant here. But in the course of his 
opinion, he said: 


... the power to regulate commerce with foreign nations and the power to regulate 
interstate commerce are to be taken diverso intuitu, for the latter was intended to secure 
equality and freedom in commercial intercourse as between the states, not to permit the 
creation of impediments to such intercourse; while the former clothed Congress with 
that power over international commerce pertaining to a soverign nation in its intercourse 
with foreign nations, and subject, generally speaking, to no implied or reserved power in 
the states.” 


42 Nishimura Ekin v. U.S., 142 U.S. 651, 659 (1891). 

4 Jones v. U.S., 137 U.S. 202, 212 (1890). Senator Sutherland, speaking of this case in 1909, Sen. Doc. 
No. 417, 61st Cong., 2nd sess., p. 8, said, ‘“‘Here then is at least one case where the Supreme Court 
has sustained Congress in exercising a power not expressly granted by the Constitution, nor capable 
of being inferred from any one of the express powers, nor from any group of them, nor from all 
combined. Manifestly the act of Congress was naked usurpation unless it could be justified upon 
the ground that the Government of the United States possesses certain sovereign powers resulting 
from the national status.” 

Julliard v. Greenman, 110 U.S. 421, 440 (1883). 

#110 U.S. 467. 

46188 U.S. 321 (1902). 

47188 U.S. 373. 
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This dictum was expressly disavowed by one of these dissenting Just- 
ices only five years later when the attorneys for the national government 
based their argument on this doctrine. Justice Brewer, then speaking for 
the Court, said: 


... counsel for the Government relies upon “the doctrine of sovereign and inherent 
power.” .. . But the proposition that there are legislative powers affecting the Nation 
as a whole which belong to, although not expressed in the grant of powers, is in direct 
conflict with the doctrine that this is a government of enumerated powers.* 


It is to be noted that government counsel urged and the Court ex- 
pressly rejected the idea of any inherent powers, which would presumably 
include inherent powers limited to external sovereignty, although as yet 
no such limited claim had been made. 

The foregoing pages give some inkling of the confused judicial hinter- 
lands for the distinction made in the Curtiss-Wright case between implied 
powers of domestic sovereignty and inherent powers of external sovereign- 
ty. The absence of the distinction in the legal sphere was reflected in 
pronouncements of officials representative of other departments of govern- 
ment. Justice Hughes in 1917,*° and Senator Kellogg in 1919,°° while they 
saw a broader sphere for the exercise of government powers in external 
than in internal affairs, gave no clear account of its basis but merely 
assumed that in the former case, the national government had all powers 
not expresssly or by necessary implication denied to it. And at about the 
same time Mr. Sutherland, prior to his appointment to the Court, wrote 
a book in which he explicitly argued for the greater range of powers over 
foreign affairs as a matter of judicial construction, although he denied the 
existence of inherent powers as such.*! 

Meantime other lines of judicial reasoning were converging on the 
problem. One line, commencing with Foster v. Neilson,®? extended the 
doctrine of political questions to most matters of international relations.** 
These matters need not concern us here except to establish that such 
judicial withdrawal has the effect of enlarging powers since the political 
departments are as a rule more impressed with the necessities of a current 
situation than with the niceties of legal doctrine. 

A closely associated factor has been the evident willingness of the 
courts to indulge every presumption in favor of the ability of the govern- 
ment to fulfill its international obligations. As one court remarked, “It is 
doubtful if courts have power to declare the plain terms of a treaty void 


48 Kansas v. Colo., 206 U.S. 46, 89 (1907). 

Senate Doc. No. 105, 65th Cong., Ist sess. (1917). 

% Cong. Rec., vol. 58, pt. 4, pp. 36804 (1919). 

51 George Sutherland, Constitutional Power and World Affairs (New York, 1919), 47 ff. 
522 Pet. 253, 308 (1829). 


53 Cf. Edward S. Corwin, The President's Control of Foreign Relations (Princeton, 1917), pp. 163-7. Charles 
G. Post, The Supreme Court and Political Questions (Baltimore, 1936), passim. 
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and unenforceable, thus compelling the nation to violate its pledged 
word.” 5* While the basis for the doubt expressed here is not stated in 
this opinion, there is some reason to believe that it lies in the political 
nature of the question. Certainly from the viewpoint of logic there is no 
reason why the national violation of an international obligation may not 
be excluded by a national court from consideration of a question of con- 
stitutional power and procedure. Such a question as the former becomes 
collateral and political to a decision of the latter. Other decisions demon- 
strate, if they do not enunciate, a greater respect for determinations of 
political departments as to our obligations under international law than 
in domestic questions.*® 

Another aspect of this judicial reluctance to insist upon the same type 
of supporting argument in foreign affairs as in domestic is revealed in the 
willingness of the courts to regard executive agreements as the equivalent 
of treaties for most domestic law purposes.*® 

Some contributing influences are also to be found in extra-judicial 
thought. Among these must certainly be included the opinions of leading 
text writers. In 1936 there were many authoritative writers who believed 
that powers of external sovereignty were based in whole or in part on a 
body of inherent undefined powers derived from national sovereignty and 
international law.®? The explicitness of the separation was no doubt to 
some extent likewise the result of the controversy between monist and 
dualist theorists in jurisprudence. Since, as has been frequently observed, 
orthodox Anglo-American legal theory is still predominantly positivist,®* 
the question of the extent of international law and its relation to muni- 
cipal law has come to occupy an important position in recent legal think- 
ing. This is particularly well demonstrated in the argument waged in the 
“Vienna School” on whether national legal norms derive their validity 
from international legal norms, or whether the two systems derive validity 
from the same source.*® 

Having explored the newness of the doctrine of the Curtiss-Wright 
case, it is now possible to turn to the second problem, its consequences. 
If powers of external sovereignty are not derived from the Constitution, 


54 U.S. v. Reid, 73 Fed. (2nd) 153, 156 (1934). The case was decided on other grounds. But see Eastern, 
etc., Cherokees v. U.S., 88 Cr. Cl. 452 (1939). 
58 Cf. Com v. U.S., 288 U.S. e (1933); U.S. v. Jim Fuey Moy, 241 U.S. 395 (1916); Altman & Co. 
U.S. 224 U. S. 583 (1911); U.S. v. Flores, 289 U.S. 137 (1933); Valentine v. U.S. ex rel. 
Neidecker, 299 U.S. 5 (1936); U.S. v. Peterson, 64 Fed. 145 (1895); Bigelow v. Nickerson, 70 Fed. 
(189 
56 Four Packages of Cut Diamonds v. U.S., 256 Fed. 305 (1919). See Green H. Hackworth, Digest of 
Te eth Law, V, 402 ff.; Wallace McClure, International Executive Agreements (New York, 
» Pe. Ill. 
57 See as examples C. H. Butler, The Treaty Making Power of the United States (New York, 1902), I, 5; 
Pitman P. Potter, “Inhibitions upon the Treaty Making Power of the United States,’ 28 Amer. 
Jour. of Int. Law 456, 463 (1934). See contra Henry S. Tucker, Limitations on the Treaty Making 
Power Under the Constitution of the United States (Boston, 1915), Ch. XI; John M. Mathews, 
op. cit., p. 547, n. 1. 
58 Cf. Julius Stone, “The Province of Jurisprudence Redetermined,”” 7 Mod. Law Rv. 97, 177 (1944). 
5° J. G. Stark, ““Monism and Dualism in the Theory of International Law,’’ 17 British Yearbook of Int. 
Law, 66 ff, (1936). 




















FOREIGN RELATIONS AND THE CONSTITUTION 395 
whence do they come, what are their limits, and what is the relation 
between the respective sources of internal and external sovereign powers? 
The Curtiss-Wright opinion offers international law as the basis of the 
power involved,®® and other opinions since that date seem to adopt the 
same view. In several cases reference is made to the necessity of national 
self-preservation, or to emergency, as dictating the judicial decision. An 
emergency, where it is used, however, is apparently not thought of as the 
immediate source of power in the sense discussed above as much as in the 
sense of creating a situation in which international law recognizes the right 
of a nation to act for its own preservation.” 

Limits of the powers of external sovereignty remain to be determined. 
The evidence thus far available seems to justify two general conclusions. 
First, that such limits, if they exist at all, are so much broader than the 
familiar constitutional ones that they will be some time in making their 
appearance. Second, that for the most part they will be limits created 
and imposed by the political departments upon one another. Certainly 
extant discussions of limits on the foreign relations power derived from 
the Constitution by judicial construction become obsolete when the Con- 
titution is found not to be a source of the authority involved. It seems 
equally probable that the courts, whose existence depends on the Consti- 
tution, will be in no position to conspire at the destruction of doctrines 
of constitutional meaning which they have built. Thus far, however, the 
courts have treated the problems of limits in traditional fashion. 

Chief Justice Hughes referred as late as 1933 to the limitations on 
the foreign relations power imposed by the Constitution.®*? This, together 
with earlier official and semi-official dicta on the same question suggested 
that such limits would prevent violation by the national government 
under the guise of regulating foreign affairs of such constitutional guar- 
antees as those embraced in due process of law, the rights of states, or 
the separation of powers.** Yet we now know that the traditional form- 
ulas do not apply to powers of external sovereignty. 

With respect to the rights of states, it would seem that there is no 
matter so exclusively of domestic state concern that it cannot be made 
the subject of an overriding national foreign policy. In the tidelands oil 
case,** both California and the United States based their claims on sov- 
ereign capacity. The Court reasoned in part that as far as the three- 


® See above, p. 00. 
hs Chagos o. Fenwick, International Law gw Youk 1948), Ch. XI. See Hirabayashi v. U.S., 320 U.S. 
1 (1942); Ex Parte Quirin, 317 U.S. 1 (194 2. 

Ream v. Brooks, 288 U.S. 378, 400 (1933). 

See Senator Kellogg’s address in the Senate, August 7, 1919, Cong. Rec. vol. 58, pt. 3680-4; 
Charles Evans Hughes’ address to the American Socie of International Law, > (1929), 
pp. 196 ff.; and the memorandum of Chandler P. Anderson, approved by the Secretary of State, 
“The Extent and Limitations of the Treaty Making Power Under the Constitution,” I, Amer. 
Jour. Int. Law 273 (1907). 

“U.S. v. California, 332 U.S. 19 (1947). 
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mile belt of territorial waters and the soil thereunder was concerned, 
“protection and control of it has been and is a function of national external 
sovereignty.” This reasoning led to the “conclusion that national interest, 
responsibilities, and therefore national rights are paramount in waters lying 
to the seaward in the three-mile belt.” ® Such reasoning derives national 
power from national interests or rights without respect to express consti- 
tutional authority and serves to displace state activity of long standing, 
even though the latter may occur in ways which do not nullify or frus- 
trate national interests. In U.S. v. Belmont,®* a case decided in an opin- 
ion written by Justice Sutherland just one year after the Curtiss-Wright 
opinion, the court went even further. It was held that an executive agree- 
ment incident to recognition whereby local debts owed to the recognized 
government were assigned to the recognizing government established a 
policy which superseded the policy of the state against treating confisca- 
tion decrees of foreign governments as invalid. It was further said: 


And while this rule in respect of treaties is established by the express language of 
cl. 2, Art. VI, of the Constitution, the same rule would result in the case of all inter- 
national compacts and agreements from the very fact that complete power over inter- 
national affairs is in the national government and is not and cannot be subject to any 
curtailment or interference on the part of the several states.” 


This is all the more remarkable when it is realized that such a rule was 
unnecessary to the disposal of the case, for the court merely was called 
on to decide whether the debtor could challenge the assignment and not 
whether he was required to pay the money to the assignee; and that there 
was not the slightest suggestion or implication either in the diplomatic 
exchanges or in the argument before the Court that state policy was or 
need be regarded as in conflict with this national policy. Finally, it should 
be noted that the property involved was property located within the state 
of the forum and not property which at the time of confiscation was 
within the jurisdiction of the recognized state. All these considerations 
can lead only to the conclusion that the Court created an occasion to 
announce some of the implications of the new doctrine in the Curtiss- 
Wright case. 

Four years later, this doctrine was made explicit. It was held that 
the act of recognition served to validate confiscation decrees as they 
affected property located within a state and to which both nationals and 
aliens had valid claims under state law.®* The effect was that the recog- 
nizing government, whose constitutional law forbade confiscation of prop- 
332 U.S. 19. 

# 301 U.S. 324 (1937). 

301 U.S. 324, 331. 

®U.S. v. Pink, 315 U.S. 203 (1941). This decision reverses sub silentio certain portions of Guarantee 
Trust Co. v. U.S., 304 U.S. 126 (1938), which held that a state statute of limitations ran against 
a foreign government during the period when it was unrecognized and therefore had no access 


to our courts. See also Moscow Fire Ins. Co. v. Bank of New York & Trust Co., 309 U.S. 624 
(1940), discussed in Cowles, op. cit., 282-8. Compare Clark v. Allen, 331 U.S. 503 (1947). 
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erty, acquired a title to property based on confiscation by the recognized 
government; and that the states under such circumstances must give 
greater full faith and credit to the acts of foreign governments than to 
the acts of sister states.® 

With respect to individual rights, the evidence is even more impres- 
sive. It has been said: 

While the registrant may be a citizen of this country, he may put himself under the 
Executive’s power over foreign affairs when he acknowledges he is a paid political agent 


of a foreign principal. Thus one can read a little more liberally the Act’s authorization 
to the Secretary (of State) to do that which will make the statute work.” 


It has also been held that executive control over foreign exchange is suffi- 
ciently well established to permit punishment to be visited upon those 
who initiate conspiracies to violate presidential orders on the subject prior 
to legislative validation of such orders.”: Further, it is now well estab- 
lished that the rule which places the burden of proof on those who 
support the constitutionality of statutes restricting civil rights simply does 
not apply to such statutes when they also involve matters of foreign rela- 
ions.’* This is particularly true regarding restrictions on civil rights arising 
during war. Such power has been held to carry with it “the inherent 
power to guard against the immediate renewal of the conflict, and to 
remedy, at least in ways Congress has recognized, the evils which the 
military operations have produced.” ** This “inherent power” concept, 
combined with an unwillingness of the Supreme Court to consider consti- 
tutional questions of civil rights when the war power is involved, create 
an almost insurmountable hurdle for those who resist such regulation.”* 

Finally, with respect to the separation of powers, the Federal Govern- 
ment is now able to operate in ways freed from traditional limits. The 
requirement that, to be valid, a statute delegating legislative power must 
contain standards has been waived with respect to matters of external 
sovereignty since it “falls within the sphere of foreign relations and is thus 
free from the limitations imposed on delegated authority.” 7° While the 
Supreme Court has not directly expressed itself in this question since the 
Curtiss-Wright case, its approval can certainly be implied. In the Hira 
bayashi case the claim was made and rejected that the curfew order 
violated constituted the exercise of a legislative power unconstitutionally 
® Cf. U.S. v. New York Trust Co., 75 F. Supp. 583 (1946). Some of the implications of this decision 


in terms of property rights are discussed in the note, “Effect of Soviet Recognition Upon Russian 


Confiscatory Decrees,” 51 Yale Law Journal 848 (1942). 
® Viereck v. U.S., 130 Fed. (2nd) 945, 951 (1942), reversed on other grounds, 318 U.S. 236 (1942). 
1U.S. v. Von Clemm, 136 Fed. (2nd) 968 (1943), cert. den., 320 U.S. 769 (1943). 


7 Compare President’s Committee on Civil Rights, To Secure These Rights (Washington, 1947), p. 113, 
and Ex Parte Endo, 323 U.S. 283 (1944). 


73 Application of Yamishita, 327 U.S. 1, 5 (1946). 

™ See Justice Roberts concurring in Ex parte Endo, 323 U.S. 283, 308 (1944); and Justice Murphy con- 
curring in Duncan v. Kahanamoku, 327 U.S. 304, 324 (1945). 

% U.S. v. Von Clemm, 136 Fed. (2nd) 968, 970 (1943), cert. den., 320 U.S. 769 (1944). See also U.S. 
v. Rosenberg, 150 Fed. (2nd) 788 (1945), cert. den., 326 U.S. 753 (1945). 
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delegated to executive and military officers. The Court held that the 
necessary standards for the exercise of the delegated power were present, 
saying: 

The mandate of the Constitution that all legislative power granted “shall be vested 
in Congress” has never been thought, even in the administration of civil affairs, to pre- 
clude Congress from resorting to the aid of executive or administrative officers in deter- 


mining by findings whether the facts are such as to call for the application of previously 
adopted legislative standards or definitions of Congressional policy.” 


New standards governing judicial review of administrative acts of 
external sovereignty are also being evolved. In a decision handed down 
this year the Supreme Court indicated the changes in prospect.77 The 
case involved the Civil Aeronautics Board and its power to issue certifi- 
cates of convenience and necessity to foreign and citizen air carriers for 
foreign air commerce. The statute provides that all certificates for such 
commerce must be submitted to the President for his action before issu- 
ance. Another section provides that all orders of the Board except certifi- 
cates issued to foreign carriers for foreign air commerce shall be subject 
to judicial review. This dispute raised the question whether the Board’s 
order issuing a certificate to a citizen carrier for foreign air commerce was 
reviewable, and, if so, to what extent. Admittedly the statute could be 
so read, and strictly construed must be held to make such orders review- 
able. But the Court rejected this conclusion on the ground that 

It would be intolerable that courts, without the relevant information, should review 
and perhaps nullify action of the Executive taken on information properly held secret. 
Nor can courts sit in camera in order to be taken into executive confidence. But even 


if courts could require full disclosure, the very nature of executive decisions as to foreign 
policy is political, not judicial.” 


This is obviously a different rule from the one obtaining in other fields 
of transportation.” It is likewise at least a modification of the principles 
governing the relations between the executive and semi-independent regu- 
latory commissions.®° All of this is approved on a constitutional basis of 
the most indefinite kind, consisting of “either or both” Congress’ power 
over foreign commerce and the President’s authority as Commander-in- 
Chief. The same problem of the contrast in the constitutional bases of 
exercises of internal and external sovereignty is revealed in the Korematsu 
case.*? There the case turned on the question of whether the challenged 
order was supported by appropriate findings as to its necessity. The ma- 
jority of the Court, treating the matter as analogous to other types of 
administrative orders, held that the findings were adequate. Justice Jack- 


16 Hirabayashi v. U.S., 320 U.S. 81, 102 (1942). (Emphasis added). 
™ Chicago m Southern Air Lines v. Waterman Steamship Corp., 68 S. Cr. 431 (1948). 
= 8 S. Cr. 436. 
™ See cases om 68 S. Cr. 
® Humphrey’s Executor v. U. _ 295 U.S. 602 (1935). 
%1 Korematsu v. U.S., 323 U.S. 314 (1944). 
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son dissented on the ground that this was not an appropriate area for 
the application of constitutional doctrines and that the cooperation of the 
civil courts should not be sought when military necessity compelled a dis- 
regard of traditional safeguards. He is fearful, and rightly so, that the 
resulting corruption of constitutional doctrines will be extended to matters 
of internal sovereignty. 

This line of reasoning seems now to be firmly established; unconsti- 
tutional acts affecting matters of external sovereignty are logically not im- 
possible. But to be so declared, they must now surmount such obstacles 
as to make such a declaration extremely unlikely. For now the burden 
is entirely on the opponent of such measures once it has been alleged that 
they fall within the field of foreign relations, or even that they affect or 
are affected by considerations appropriate to that field. Beyond this point 
the courts now find themselves faced with the necessity of choosing be- 
tween two major lines of reasoning. They can treat decisions on matters 
of external sovereignty as sui generis and available as precedents only in 
that field; or they can reason by analogy to matters of domestic sover- 
eignty. If they adopt the latter view, then a good many of the familiar 
landmarks of domestic constitutional law will disappear. There is already 
some indication of a trend in this direction,** but it is too early to venture 
a prediction other than to say that this alternative will force the courts 
to exercise their power of adjustment to an extent not hitherto thought 
possible. If the former alternative is chosen, a further dilemma is created. 
If matters of external sovereignty are to be considered on a different basis 
than domestic questions, two presuppositions of doubtful validity are in- 
volved: first, that the line can be drawn between the two classes of 
powers; and second, that there is available some basis for determining an 
order of validity where sovereignty dictates one answer and the Constitu- 
tion another. If this is the alternative chosen, the courts must be willing 
to incorporate and apply larger amounts of international law in their deci- 
sions than has hitherto been the case, or, what is much more likely, be 
willing to treat all such measures as political questions to be solved by 
the political departments. 

These are not mutually exclusive alternatives, however, at least in 
terms of the immediately future. This period will probably see the courts 
formulating their decisions to incorporate increasing amounts of interna- 
tional law wherever that can be done without direct and obvious damage 
to domestic constitutional doctrines; where such damage is not avoidable, 
the category of political questions will doubtless be increased. Eventually, 
however, recognition of the unreality of any objective criteria distinguish- 
ing the two field of power in any legal sense will be dictated by events. 


82 See Justice Rutledge’s opinion, concurring in part, in Yakus v. U.S. 321 U.S. 414, 462 (1943). For 
the other alternative, see Vermilya-Brown Co. v. Connell, 69 S. Cr. 140, 143 (1948) 








FISCAL HOUSEKEEPING IN THE 
FEDERAL COURTS 


James M. CoLuier 
Rutgers University 


RIOR to 1940 fiscal responsibility for the federal courts was in the 

P Administrative Division of the Attorney General’s Office. Judges 
and lawyers familiar with the federal court system had long felt that 

efficiency would be enhanced by allowing the courts to administer their 
own finances.” Political theorists favored administration by the Court as a 
step towards more complete independence for the judiciary.? Even the 
Justice Department called it illogical for judicial fiscal administration to be 
under the supervision of that Department.* Some felt that the Justice 
Department should not control the finances of the courts before which it 
must plead cases.° 

Judicial fiscal administrative reorganization was placed before Con- 
gress in 1937 as part of the Court Reform program of President Roosevelt.® 
Great opposition developed to the “packing” provision of the bill, and the 
substance of the proposal was defeated, including the section on financial 
reform. When a bill to allow the courts to manage their fiscal program 
was introduced independently in Congress the next year, passions were 
still so high that the proposal was defeated. However, under the leader- 
ship of Henry F. Ashurst of Arizona,’ assisted by Senator Hatch, the Ad- 
ministrative Office Bill, as it is now called,* became law on August 7, 
1939.9 

The Administrative Office Act created the Administrative Office of 
the United States Courts. Fiscal housekeeping for the federal courts was 
transferred from the Department of Justice to this new office.*° The act 
provided for a Director of the Administrative Office, at an annual salary 
of $10,000, and an Assistant Director, annual salary $7,500, both appointed 
by, and removable at the pleasure of, the Supreme Court of the United 
States.11 Other employees as needed were to be appointed by the Director 
1H. Sa “Administrative Office for Federal Courts,’’ American Bar Association Journal, XXVI, 
2 Senate Miscellaneous Reports, 76th Congress, Ist Session, Report No. 426, II. 
3 New York Times, August 9, 1939, 1:2. 
4 Congressional Record, 76th Congress, Ist Session, Vol. 24, part 6, p. 5791 (May 19, 1939). 
5R. L. Stout, “Federal Courts Get a Housekeeper,’ Scholastic, XXXV, 9-S. 
© New York Times, February 6, 1937, 1:8, 8:8. 


T Ibid., January 5, 1939, 12:8. 


8 The original name was the Court Proctor Bill, but Director H. P. Chandler insists that a real proctor 
would have powers he does not possess. 


® New York Times, August 8, 1939, 1:1. 
% United States Government Manual, 1947, p. 51. 
1128 United States Code, 444. 
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with the approval of the Supreme Court, subject to the civil service laws.” 
At present the Administrative Office employs 117 persons." 


The Administrative Office Act placed upon the Director responsibil- 
ity for: 
1. Certain personnel of the Court. 


2. Advising all federal courts on methods of eliminating docket congestion, but 
with no power to hear litigation or settle disputes. 


3. “The disbursement . . . of the moneys appropriated for the maintenance, sup- 
port, and operation of the courts.” 


4. “The purchase, exchange, transfer, and distribution of equipment and supplies.” 
5. Providing accommodations for the courts and their personnel. 


6. “The examination and audit of vouchers and accounts of the officials and 
employees covered by this chapter.” 


7. Such other duties as shall be given him by the Supreme Court.“ 


The most important fiscal task of the Director involves the prepara- 
tion of the budget. Estimates are submitted under three headings: 


1. United States Supreme Court. 
2. Administrative Office. 
3. Other Federal Courts (which include District, Circuit, District of Columbia, and 


territorial courts, as well as the Court of Customs and Patents Appeals, the 
Court of Claims, and the Customs Court). 


The Supreme Court and the Administrative Office are simple in 
structure and close at hand. Thus they cause little difficulty in budget- 
making.'® Other federal courts with their divergent functions and scat- 
tered locations call for constant and diligent study to determine their 
financial needs. There are 279 judges, plus many assistants varying in 
number with the jurisdiction of the court, to receive salaries.** All full- 
time court personnel must be paid according to classification pay scales. 
The nature of the parties involved in court action is significant for bud- 
getary planning because private civil litigation ordinarily requires more 
time per case than government litigation.’7 Thus litigation trends must 
be studied. Certain types of cases can be adjudicated more cheaply than 
others. The number of cases of each type of litigation heard in the past 
must be reviewed so that expense predictions can be made for the future. 


12 Tbid., 445. 
13 The Budget of the United States Government for the Fiscal Year ending June 30, 1949, p. 41. 
1428 United States Code 446. 


%3 The estimate for the United States Supreme Court is prepared by representatives of that court and 
is not a responsibility of the Administrative Office. 


16 “Statement by Henry P. Chandler, Director of the Administrative Office of the United States Courts, 
at the opening of the hearings on the appropriations for the Judiciary before the subcommittee 
of the Committee on Appropriations of the House of Representatives on the appropriations for 
the Departments of State, Justice, Commerce, and the Judiciary for the fiscal year 1948.” 


In tos, a total of 67,835 cases were filed in all federal courts, while in 1947, only 58,956 cases were 

filed. This 13 per cent drop was due largely to the decrease in cases involving rationing and price 

control. However, cases involving private litigants increased 32 per cent, from 22,191 in 1946, to 

29,122 in 1947. See “United States Courts: Report of Director of the Administrative Office,” 
American Bar Association Journal, XXXII, 1197 (1947). 
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Budgetary uncertainty results from the fact that fees for jurors and for 
United States Commissioners are uncertain; from expanding functions, 
such as the Juvenile Delinquency and Probationary Services; and from 
newly incurred obligations, such as the salaries and expenses of referees in 
bankruptcy. Miscellaneous expenses that must be included in the budget 
are travel, communication, stationery, office equipment, printing, and cost 
of maintaining libraries for all courts.?® 

When the budget is completed by the Director, it must be approved 
by the Judicial Conference of Senior Circuit Judges before being submitted 
to the Bureau of the Budget. If the Bureau of the Budget is satisfied with 
the financial requests of the judiciary, they are incorporated in the annual 
budget and sent to Congress. 


The 1949 court budget presented to Congress was as follows:?° 


JUDICIARY BUDGET 


Appropriations for Increase of 
Subdivisions 1948 1949 1949 over 1948 


United States Supreme Court $ 955,720 $ 1,163,400 $207,680 
Other Federal Courts 18,792,445 19,352,100 559,650 


Administrative Office of the 
United States Courts 400,000 435,900 35,900 











$20,148,165 $20,951,400 $803,235 


While Congress is considering the Judiciary Budget, the Director 
serves as a “lobbyist,” explaining the needs of the federal courts to the 
legislature.21_In the Explanatory Statement of the Budget the Director 
pointed out reasons why the judiciary expenses for 1949 will cost the 
taxpayers $803,235 more than in 1948. The Supreme Court Building needs 
a new $185,000 air conditioning unit; $180,000 will go to pay court per- 
sonnel formerly included in the Justice Department budget; an undeter- 
mined sum must be used for the payment of the salaries of the newly 
created referees in bankruptcy. 

The judiciary expenditures for the fiscal year 1939, the year before 
the Administrative Office came into existence, were over $15,000,000.” 
For the fiscal year 1948, in spite of the fact that old services had been 
expanded and new ones added, the federal courts cost the taxpayers only 


18 28 United States Code 597. 


% The Administrative Director has estimated that an adequate library for a Circuit Court of Appeals 
should contain approximately $4,500 worth of books, a District Court library $3,500 worth. See 
H. P. Chandler, loc. cit. 

2 The Budget of the United States Government for the Fiscal Year ending June 30, 1949, p. 31. 

2 R. L. Stout, loc. cit. 

22 The Budget of the United States Government for the Fiscal Year ending June 30, 1939. 
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a little over $20,000,000. It is interesting to note that the cost of the 
whole federal judiciary was only 1/19 of one per cent of the United 
States Government appropriations for 1948. 

When the budget is adopted the Director is responsible for all ex- 
penditures made thereunder. His local agents as paymasters are the 
United States Marshals.2* He keeps accounts and makes preliminary 
audits as demanded by good administrative principles, and of course with 
a view to the requirements made by the Comptroller-General of the 
United States for the final audit. 

Fines and other money collected by judicial action are paid to the 
clerks of the courts, who turn the proceeds over to the Treasury De- 
partment.”* 

Judicially the Administrative Office of the United States Courts is 
valuable as an aid in eliminating congestion in litigation. Administratively 
the Office is valuable as a center of coordination and management for the 
non-legal affairs of all courts. Fiscally the Administrative Office is valu- 
able as the budgetary agency for the judiciary. Financially the Office is 
instrumental in giving citizens of the United States justice at a minimum 
cost. 


2328 United States Code 505. 
% 28 United States Code 557, 568. 





SOIL AND WATER RELATIONSHIPS IN 
WESTERN POLITICAL ECONOMY 


H. H. BENNETT 
Chief, U. S. Soil Conservation Service 


WO BASIC principles should be considered in studying the relation- 
ship of land and water conservation to political economy. First, the 
conservation of land cannot be divorced from the conservation of 

water. Wherever useful plants are grown, water is necessary to grow them; 
wherever water is used, there is, without soil conservation, some degree of 
troublesome soil erosion. Even where wind erosion is the principal source 
of trouble, there is rainfall and, practically everywhere, water erosion. 
Moreover, the control of wind erosion is dependent, to a very large degree, 
on the use of water for the establishment of vegetation as a measure of 
control and prevention. In the drier portions of western United States, 
the use of land is almost entirely conditioned by the availability and use 
of water. Second, sound use and adequate protection of land are depend- 
ent on the utilization of land in accordance with (a) its natural adapta- 
bility (capability), and (b) its physical condition as the result of the way 
man has used it. 

Modern soil conservation consists of using and treating land so that 
it will be kept permanently productive while in use. This calls for the 
employment of all necessary adaptable measures such as contouring, 
strip cropping, terracing, use of crop rotations and seasonal cover crops, the 
shifting of highly erodible steep land from cultivation to the permanent 
protection of grass or trees, gully control, wise disposal, use and conserva- 
tion of water, and pasture improvement, as well as forest and wildlife 
protection. If land is too wet, modern soil conservation calls for its drain- 
age; if it is too dry, irrigation is needed; if plant nutrients have become 
deficient, proper procedure is to apply fertilizer, manure, and organic 
matter. 


CoMPETITION FOR WATER 


Throughout western United States there is increasing competition for 
water, one of the principal products of our watersheds. This competition 
is most intense where the value of land for farming or for homes is con- 
tingent almost entirely on the availability of usable water the amount of 
which, in many localities, depends largely on whether the watersheds are 
being properly used and have a good vegetative cover, so protected from 
fire, overgrazing, and unwise cultivation as to preserve the rains and pre- 
vent excessive erosion and silt production. 
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Western cities and towns are growing rapidly and more industrial es- 
tablishments are moving to the West every year. Hence, competition with 
irrigation farming for water is developing, since the usable water is fully 
appropriated in most western drainage basins. Although much of the 
water diverted for municipal and industrial use returns to streams, nearly 
every additional home and industry consumes some water that formerly 
went down stream to irrigate crops. 

Some cities have already reached the limit in the use of ground water 
and are turning to surface streams for part of their supply. El Paso, Texas, 
for example, bought 2,000 acres of dried-up irrigated farm land some 
twenty years ago so that the water to which this land had a right could go 
into the city water mains. This transaction has been insufficient to take 
care of the recent rapid growth of the city, and El Paso is now planning 
to buy another 2,000 acres to meet additional needs. 

How far this expansion of western cities and towns can go at the 
expense of irrigated farming, before irrigation projects will begin to have 
financial troubles cannot be accurately determined at this time. The 
cost of operating and maintaining an irrigation project does not decrease 
considerably when the acreage is reduced. Usually the major annual 
water cost, involved in storage reservoirs, main canals, and project ad- 
ministration, will continue at approximately the same level. If one-third 


of an irrigation project were dried up to provide water for cities and 
industries, per-acre water costs could be expected to increase nearly one 
third, unless the assessments normally made against these lands could be 
transferred to the cities and industries. 


A new kind of competition for water has appeared in the West in 
recent years—competition between the big irrigation projects located in 
the lower portions of many larger valleys and the users of the range that 
makes up the bulk of watershed lands. These irrigation projects usually 
are dependent on reservoirs of sufficient size to store large flood flows 
over to low-flow periods. In many instances these projects are chiefly 
interested in quick runoff from heavy precipitation, regardless of erosion 
or flood peaks. On the other side, enlightened livestock interests want 
reduced rates of surface runoff in order to retain enough water for their 
livestock and enough soil moisture to support sufficient vegetation for 
erosion control and production of the maximum amount of forage. For a 
long time, range interests did not realize the importance of water in their 
economy, except to provide for their livestock. When users of the range 
lands want more water, strong objections are raised by the irrigationists 
downstream who have appropriated most of the flow. 
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BETTER UNDERSTANDING OF THE LAND-WATER RELATIONSHIPS 


It is likely that if all parties understood the physical facts involved 
in the land-water situation and could look at the situation objectively, they 
would find their interests coinciding. Water, of course, is vital to large 
irrigation districts, but from the long-range viewpoint water with the least 
possible content of silt should be desired. The large floods which provide 
most of the water come infrequently, with several years of lowstream flow 
between. Heavy precipitation is accompanied by increased silt production. 
When reservoirs are filled with sediment to such an extent that they 
cannot store several years of water supply, these large projects may suffer 
serious water shortages. The useful life of many reservoirs would be 
greatly increased by allowing the livestock operators enough water to 
maintain an adequate vegetative cover for all watershed lands. 

It appears from the few studies so far made, that only a small amount 
of additional water would be consumed on most watersheds for the main- 
tenance of more grass, and that this increase could be offset by saving 
water now lost in other ways. Also, it has been established that when 
ranch operations are adjusted to provide an adequate grass cover at all 
times, more pounds of beef can be produced per section, usually at a lower 
cost, than under depleted range conditions. 

If nothing is done to improve present conditions, sediment will con- 
tinue to fill reservoirs and to clog stream channels, irrigation systems, and 
drainage canals. For some time to come, stream channels and canals can 
be cleaned and new reservoirs can be built, but eventually all storage sites 
that the water users can afford will be occupied by reservoirs lost through 
sedimentation. Sediment cleaned from streams and canals must be re- 
moved and carried farther and farther to places of disposal, until ulti- 
mately the annual cost will be prohibitive. Then some irrigated lands 
must be abandoned or heavily subsidized. 

It will not matter greatly whether abandonment of irrigated land is 
due to seepage resulting from clogging of the drains and main streams, to 
the impracticability of keeping irrigation canals cleared of silt, or to the 
impossibility of storing enough water in years of surplus precipitation to 
carry projects through years of low flow. Whatever the immediate cause, 
the most important single segment of America’s western economy, irriga- 
tion farming, will begin to weaken and decline because of neglected or 
abused watersheds. In some drainage basins such disasters might not 
occur for several hundred years; in others, a continuation of present con- 
ditions for only another generation or two would suffice. 

As some conservationists have long foreseen, it seems inevitable that 
adequate watershed treatment for soil conservation and flood control will 
necessarily consume some of the water now flowing downstream to irri- 
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gation reservoirs. This will be true particularly in the southwestern part 
of the United States where normal water yields consist only of about two 
to five per cent of the watershed precipitation and where these water 
yields are probably sufficient to irrigate only about two or three per cent 
of the land. 

An adequate vegetative cover, along with other conservation measures 
necessary to reduce erosion and sediment damage, will increase infiltration 
to the extent of absorbing two to four per cent of the water that now 
reaches downstream irrigation projects. There is evidence that a good 
deal of this absorbed water will eventually find its way underground to 
the streams. Unquestionably, this will occur in the higher country where 
the soil mantle is thin and slopes steep. Return flow is debatable, however, 
in the lower valleys of deep alluvium, especially where the water table 
may be a hundred feet or more below stream channels. In time it might 
be that even in these instances, underground replenishment would alter 
the situation. 

Although erosion-control measures in the West should be designed 
to hold as little water as possible on the watershed, a small amount of 
stream depletion seems inevitable even under adequate safeguards. As- 
suming that this is, at present, the final answer, it still would be a small 
price to pay for a reduction of fifty per cent or more of the sediment pro- 
duction which has been clogging stream channels and filling reservoirs. 


Water Losses From STREAMS 


Natural losses of water in the stream channels in most sections of the 
West have been steadily increasing, especially in the Southwest, until they 
finally have reached alarming proportions. The climate of much of the 
region is favorable to rapid growth of salt cedar and other non-beneficial 
vegetation in stream channels and river valleys. Large deposits of sedi- 
ment above storage reservoirs provide excellent seedbeds in which these 
growths become established and spread rapidly. Such plants are usually 
heavy “water-pumpers,” and areas which they occupy in maximum density 
consume at least twice as much water, it is frequently estimated, as the 
same acreage would if it were devoted to cultivated crops. 

River channels in numerous instances have doubled or tripled in 
width at various places during the last generation or so, owing to the 
increased violence of floods coming from denuded watersheds. The char- 
acteristic low flows of western streams through their braided channels 
expose a very large surface to high evaporation rates. In a country where 
annual evaporation from a large water surface is five feet a year or more, 
such an excessive exposure to evaporation takes a heavy toll of water on 
the way downstream. 





408 THE WESTERN POLITICAL QUARTERLY 


Those parts of the soil and water program, which are planned to 
eradicate and control salt cedar and other river-bottom vegetation and to 
channelize rivers to sweep out sediment, should salvage at least as much 
water as will be consumed by a complete program of watershed conserva- 
tion—probably much more in some basins. 


QUALITY oF WATER CONTROLS 


The quality of water eventually may influence interstate relations in 
water use. In the past, it has become standard custom for states and 
nations to negotiate agreements concerning the division of the waters of 
interstate and international stream systems. So far, these compacts pro- 
vide only for dividing the volume of water between the states or govern- 
ments. In two instances, the Rio Grande Compact and the Treaty with 
Mexico, the quality of water was mentioned. These references to quality 
relate only to the chemical composition of the water along the Rio Grande. 

Irrigation interests and water technicians generally are becoming more 
concerned than formerly with the silt load of streams, and now quality- 
of-water studies usually include suspended-load measurements as well as 
the salt content. Whenever the sediment load of an interstate stream 
becomes too large to cope with, the legal question may well be raised 
sometime as to what responsibility an upstream state has in the matter. 
It is quite possible that at some future date a lower basin state will demand 
that the upper state maintain portions of watersheds so that the water 
delivered to the lower state will carry only a practical minimum of sedi- 
ment. This situation may be brought about even sooner by the growing 
realization among water engineers that erosion of watershed lands con- 
tributes materially to the “alkali” content of water in a stream because 
of the salts contained in the eroded soil material. 

Another condition along this line that may receive national and 
international attention is the relation of saline parent rock exposure to 
runoff. Shale areas which are highly susceptible to erosion may be con- 
sidered as typical of this situation. If a large area composed of such 
material is allowed to deteriorate to the point where erosion gets a good 
start, water users downstream may suffer. Many such areas have long 
contributed salt-laden sediment to certain rivers. At present many poten- 
tial salt-contributing regions are known and others probably could be 
found. Other potential salt-producing areas are still protected by an 
adequate cover of vegetation, or have not yet been tapped by head-cutting 
in a manner which allows the development of dangerous stream salinity. 
Once erosion has started in these areas, it would be difficult to control 
them. Such regions probably could be quarantined as effectively as we 
quarantine sources of typhoid, in order to keep stream flows as free of 
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salinity as may be practicable wherever the water is used for irrigation, or 
for municipal or industrial uses. Interesting legal questions may be raised, 
but when downstream water users fully recognize these potential dangers 
they may demand that the state or nation take preventive measures. 


Sort CONSERVATION DISTRICTS 


An interesting American political development which is a direct out- 
growth of the soil and water conservation movement, is the soil conserva- 
tion districts. These unique political subdivisions of states, authorized by 
state enabling acts, are initiated by local people to enable them to attack 
their conservation problems more directly and efficiently. Each district, 
through formal request and agreement, can obtain the technical aid of 
the Soil Conservation Service, or of any other agency of the Department 
of Agriculture, or of other federal, state, and county agencies which may 
be in a position to lend assistance. The districts are established with defi- 
nite boundaries and with the principal objective of conserving and wisely 
using soil, water, wildlife, plant and other resources. Districts are ad- 
ministered by farmer-directed boards of supervisors composed of local 
farmers and ranchers. Some are elected and others are appointed by the 
governors of the respective states. These districts have the power, in most 
states, to enact regulations governing the use of land and protecting it 
from damage. However, such regulations have been formulated in only 
a few places and few, if any, are in effect at this time. 

One real strength of such districts lies in the public opinion which 
they mobilize toward accomplishing soil and water conservation. Another 
feature is that farmers residing in soil conservation districts are working 
together as never before. The lack of legal authority to raise funds needed 
to carry out public objectives on which the majority of land users agree 
has not yet proved a handicap in many instances. As the districts assume 
more responsibility in public programs, this lack of authorized revenues 
may develop, however, into a serious weakness. Even in matters of land 
use regulations, which most districts have legal authority to impose by 
referenda, no effective mechanism exists at present to prevent the few 
recalcitrants who might show up from unnecessarily wasting land and 
water resources. 

Once these districts begin to assume responsibility for maintaining 
the numerous minor structures and other measures throughout the water- 
shed which are gradually becoming part of the national flood control 
program, they may find that they will have to adopt a stronger policy 
to insure protection of public interests as established by majority decision. 
Regardless of future developments, these soil conservation districts have 
already accomplished a great amount of soil and water conservation simply 
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by furnishing local leadership and mobilizing public opinion to that end. 
Even prevailing legal views pertaining to the use of land and water are 
being influenced by the soil and water conservation movement. The 
passage of enabling acts which authorize these locally-organized and local- 
ly-administered soil conservation districts in most states to enact regula- 
tions governing the use of land and protecting it from damage, has been 
a unique development in legal thinking. It extends the zoning principle, 
which the courts have recognized as a legitimate exercise of the state’s 
responsibility to protect the general welfare, into a much wider area. 


Water Copes 


Other changes are presaged in western water codes, which, in this 
connection, are important because so much of the western conservation 
movement is inextricably tied up with water. Most people consider water 
laws and related judicial doctrines as fixed as the flow of gravity; but even 
casual observation indicates that they are not static. The legal concepts 
which now govern the use of water have evolved gradually over more 
than one hundred years. Both the principles on which these concepts 
are based and their administration are in continual controversy. As the 
West approaches the ultimate development of its water resources, and as 
competition for water becomes keener, other changes can probably be 
expected in water codes and in the concepts on which they are based. 

Until recently, the users of range lands were not consulted in regard 
to water laws. Irrigation, power, industry, and municipalities have been 
the vocal interests, and existing water codes reflect their influence. But 
users of range lands, which constitute the great bulk of the western 
watersheds, are beginning to realize that additional water is needed on 
the watersheds in order to provide an adequate vegetative cover, to 
prevent erosion of the land, to actually irrigate grass, and to stimulate the 
growth of forage for the rancher’s profit. It has been suggested that water- 
shed lands may have an inherent right to enough water, by spreading of 
natural flood flows or otherwise, to insure at least a vegetative cover ade- 
quate to control erosion, and to approach the original natural conditions. 
If this principle should be supported by enough voters, it might, sometime, 
be incorporated in American legal doctrines. At any rate, it seems worthy 
of consideration by the public. 

Another change may be brought about by the establishment of more 
specific restrictions regarding waste of water. Western water codes usually 
limit a water right to the amount that can be used beneficially and 
without waste. But most laws do not clearly define what constitutes 
waste. One farmer is allowed to apply six acre-feet of water per acre to 
produce a certain crop, while his neighbor gets similar results with only 
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three acre-feet. The difference lies in the better preparation of land, im- 
proved farm ditch layouts, and more efficient management of water on the 
farm. Encouragement of these practices is one of the important features 
promoted by the Soil Conservation Service program in the West. 


WaASsTE oF WATER 


One community may convey and apply its water so wastefully that 
it actually consumes twice as much water as needed, while another com- 
munity downstream, with a junior right, suffers a water shortage. Yet, 
most adjudication decrees (outside of Colorado), and state engineer’s 
permits consider only water allowed at the farm, without regard to avoid- 
able losses en route. It is true that some wasted water finds its way back 
to the streams and can be used by others downstream. However, estimates 
indicate that usually at least one half of this is consumed and becomes a 
total loss to the basin. 

Another form of water waste is ignored by most laws and regulations. 
In periods of low normal stream flow, the owner of a junior water right 
may have to let water run by his headgate, theoretically to satisfy senior 
rights far downstream, although everyone knows that this small flow will 
be dissipated by evapo-transpiration losses long before it reaches the 
downstream diversions. In some places such matters are now handled 
wisely by the water users and state authorities in order to get the best use 
of available water. However, there is scant recognition of such possible 
losses, and regulation by law would be desirable. In the low rainfall por- 
tions of the West, any legal changes that will help to prevent avoidable 
loss of water, and thereby add to the usable supply of a drainage basin, 
would seem to be a step towards better use of land. The late Tom 
McClure, former state engineer of New Mexico, once stated that “if 
twenty per cent of the water now used on a project could be saved, it 
would enable the irrigated farm acreage to be twenty per cent larger, with- 
out any additional water being developed.” 


Grounp WATER 


Most states and courts now regard ground water as being distinctly 
different from water in surface streams and, where it is regulated at all, 
they administer it under different laws and regulations. But it appears to 
be generally accepted by water technicians that it is all the same kind 
of water. Precipitation, the original source of all water, deposits only a 
certain amount of water in a basin. Some of it runs off directly in surface 
streams and is subject to certain laws and regulations. Other parts of 
this supply go underground for a time. If a single drop of water could be 
traced, a considerable part of it would be found underground in one place, 
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in a surface stream farther downstream, perhaps later passing into under- 
ground storage, and perhaps eventually reappearing as surface flow. Some 
water, of course, would be lost by evaporation. If water is consumed any- 
where in a basin, regardless of whether it is flowing underground or on the 
surface at that moment, it actually is irrevocably deducted from the water 
supply of that basin and cannot be used elsewhere. Sooner or later, the 
courts and lawmakers may realize the relationship between surface and 
underground water and correct the present erroneous concept. This will 
be particularly important in any long-range conservation movement. 

In the past few years tremendous acreages of range land have been 
plowed for irrigation with ground water, under the mistaken idea that this 
was an entirely new and unlimited source of water. The limits of water 
in surface streams are fully realized. Observers have seen them dry up. 
But, perhaps because one cannot see the underground supply, it is a com- 
mon fallacy to believe that it is “unlimited.” Much more water is now 
being pumped from many underground reservoirs than nature puts back 
in them, and water tables are dropping too rapidly in too many places. 
When the pumping lift becomes too great for profitable irrigation, and 
that time is not far off in some areas, these irrigated farm lands will have 
to be abandoned and, thus, will revert to the desert. 

There have been numerous examples in the past to illustrate how 
abandoned lands from which the original protective cover was removed, 
are torn up by wind and water erosion before nature can restore a vege- 
tative cover. Sediments from these lands often travel downstream to 
become serious hazards to other productive areas. Anything that will pro- 
mote proper realization of the true nature of groundwater in the public 
mind will help to avoid future disasters of this kind. 

The handling of the water problem in western United States is 
very likely to determine, in a large degree, the future of western farm 
and range lands, western cities, and western industrial developments. Soil 
and water conservation, while always related, are inextricably knit together 
in the West. Conservation needs are beginning to influence western legal 
and political developments and are pointing the way toward many addi- 
tional adjustments of codes and concepts which should be made soon if 
permanent damage to the vital soil and water resources of the West is to 
be averted. 
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NATIONALIZATION PROJECTS 


T IS probable that no aspect of British public activity has received as 
| much attention outside the country during the years following World 

War II as the nationalization program. Indeed so many sensational ac- 
counts have been broadcast that there seems to be a widespread belief that 
virtually all economic enterprises have been taken over by the government 
or at least are about to be so acquired. Consequently the role of free 
enterprise is supposed to be very small indeed in present-day Britain. It 
is not easy to get a clear picture of the situation, but it is interesting to note 
that the official statement made by the Labor Party representative in 
charge of nationalization plans, Mr. Herbert Morrison, Lord President of 
the Council and Deputy Prime Minister, was to the effect that 80 per cent 
of industry would remain in private hands. 

“Nationalization” is a term which is variously defined. Some persons, 
for example, regard virtually every domestic program of the British Labor 
Party as coming under nationalization: the National Health Service, the 
National Insurance Scheme, the Agricultural Act of 1946, and the Town 
and Country Planning Act of 1947. Indeed there are those who would 
include even the Education Act of 1944 in this category.? It is doubtless 
true that much of the political philosophy which is embodied in the activ- 
ities enumerated may be more or less closely related to the taking over of 
the coal mines, the acquisition of the transport facilities, and the transfer 
of the gas works to national ownership. However, it hardly seems accurate 
to include such programs, even if related, in the strict category of nation- 
alization projects. At least for purposes of this paper discussion of na- 
tionalization will be limited to the taking over of industrial enterprises by 
the government. Used in this sense the most recent nationalization pro- 
grams include the coal mines, the railroads, inland water transport, air 
transport, long distance bus and truck lines, electricity facilities, and gas 
works. In addition the Labor Party has committed itself to the nationaliza- 
tion of the iron and steel industry.’ It might also be proper to mention on 
the list of previously nationalized undertakings, but without discussion in 
this paper, the British Broadcasting Corporation created by Royal Charter 
in 1927, and the Bank of England, though the remainder of the banks 


1London Sunday Times, Sept. 12, 1948. 
2 This act was actually the work of a Parliament controlled by the Conservative Party. 


3 Legislation was brought before the House of Commons early in the fall session and passed on November 
7 , the significant second reading by a vote of 373 to 211. 
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continue operation under private control.‘ It is possible that the Port of 
London Authority, the Raw Cotton Commission, and the Colonial Devel- 
opment Corporation might also qualify for inclusion, though their char- 
acter is rather different from those projects listed above.’ After all pos- 
sible additions have been made, there remain as private enterprises the 
greater part of manufacturing, ship building, wholesale and retail trading, 
commercial banking, publishing of newspapers, magazines, and books, in- 
surance, and various other types of business. 


The Coal Problem. The coal industry is one ofthe most important 
foundations of British economy. Both domestic and foreign commerce are 
dependent on it in large measure. Yet for some years it has constituted a 
major problem confronting the British public. Some of the mines have 
been worked out; the coal veins, usually less extensive than in the United 
States, have tended to become narrower as mining operations have pro- 
gressed. As the shafts have gone deeper and deeper, the cost of hoisting 
coal and waste has increased rather sharply and the expense of keeping 
the mines free from water has gone up. Mechanical equipment has fre- 
quently been less adequate than in foreign coal mines, with the result that 
the average production per miner has been comparatively low. One of 
the most serious difficulties has been that of recruiting a sufficient number 
of miners. The sons of coal miners, who once expected to follow in their 
fathers’ footsteps, have deserted to enter other occupations, while the gen- 
erally bad repute of coal mining as a means of earning a livelihood has not 
led those from other places to take up mining. During the war young men 
were directed to the coal mines as “Bevin boys,” but they ordinarily dis- 
played little enthusiasm for their work. Despite sizable increases in mine 
wages, attention to improved housing facilities, and increased food rations 
for miners, the situation has remained critical since the war. Strikes have 
been more or less commonplace, and absenteeism has constituted a serious 
obstacle to full production. At a time when Britain has need of generous 
supplies of coal as perhaps never before, the coal deliveries have sometimes 


4 For discussion of the B. B. C. see the Crawford Committee, Report on Broadcasting, Cmd. 2599 (1926); 
Ullswater Committee, Report on Broadcasting, ag - (193555 3 Memorandum by the Postmaster- 


General on the (Ullswater Competes) “a 207 (1936); and Broadcasting Policy— 
Government Statement, Cmd. 2 (1946). Ly pertaining to the Bank of England see the 
Bank of England Charter, a4 6752 (1946). The Bank of England corresponds to the Federal 
Federal Reserve Banks in the United States which are of course public agencies. 


5 For a very useful statutory analysis of the Acts iding for nationalizati see D. Chester, The 
Nationalized Industries (London, 1948). For ‘additional discussion of the history Ba. tole of public 
compocnuene in Britain, see Lincoln Gordon, The Public Corporation in Great Britain (London, 
1938); W. A. Robson (ed.), Public Enterprise (London, 1937); John Thurston, Government Pro- 
prietary Corporations in —" Speaking Countries (Cambridge, 1937); Herbert Morrison, Socializa- 
tion and Transport (London, ies Terrence O’Brien, British Experiments in Public Ownership 
and Control (London, 1937); e Public Corporation,’”’ a series of articles in London Times, 
January 20-22, 1947; Sir Arthur ph “The Public Corporation in British Experience,” address 
delivered to the Summer Conference of the Institute of Public Administration, June, 1947, printed 
for private circulation; Sir Henry Self, ‘“‘The Public Accountability of the Government Corpora- 
tion,” Public Administration, Autumn, 1947 


6 For oo discussion, see the Reid Committee’s Report on the Coal Industry, Cmd. 6610 (London, 
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not sufficed to meet minimum domestic needs to say nothing of export 
requirements, and coal has had to be imported at heavy expense from the 
United States. 

The coal mining industry in Britain, which represents one of the 
largest enterprises of the world, with approximately 750,000 men em- 
ployed,’ and a total annual production of some two hundred million tons 
of coal,® was in 1946 put under a National Coal Board appointed by the 
Crown and subject to the general supervision of the Minister of Fuel and 
Power. Made up of a chairman, deputy chairman, and seven other mem- 
bers having shown experience and demonstrated capacity in “industrial, 
commercial or financial matters, applied science, administration or the 
organization of workers,” appointed for terms not exceeding five years, the 
National Coal Board has broad authority over the operation, development, 
and financing of the coal industry. It has incidental responsibility for large 
bodies of agricultural land, coke ovens, brick plants, chemical works, and 
an amazing array of other enterprises. Its responsibility is so extensive that 
it has organized along regional lines, though the Coal Act does not pre- 
scribe regional decentralization. Various types of consumers’ councils, i.e., 
industrial, domestic users, and regional, are provided to advise the Na- 
tional Coal Board in regard to their needs and problems. Plagued by 
strikes, insufficient miners, absenteeism, and other difficulties, the National 
Coal Board has found its task by no means easy. The mere job of taking 
over the physical properties of the numerous companies (but not their 
cash assets) has been a tremendous one which will require several years 
to wind up. Despite an increase in coal prices, the first year of public 
operation ended with a sizable financial deficit and less in the way of coal 
mined than was hoped for.® 


British Electricity Authority. Public ownership has been fairly ex- 
tensive in the electricity field in Britain for many years. Approximately 
two-thirds of the boroughs owned electricity systems which stood well to 
the fore in the municipal trading list. In 1926, a Central Electricity Board 
was created under the Ministry of Transport ?° to coordinate the generating 
facilities in Britain. This agency’? had the authority to control bulk 
generating of electric current and was especially important in developing 
a grid of bulk transmission lines covering all of England. In 1947, Parlia- 
ment, after having nationalized the coal industry the preceding year, passed 


7A total of 730,000 men were required at the end of 1947, but 711,380 were actually on the payrolls. 
8 The 1947 production amounted to 196,587,100 tons. 


®See the National Coal Board, Annual Report and Statement of Accounts, 1947 (London, 1948). Informal 
reports of the first half of 1948 indicated a slight profit and improved production, but the third 
quarter of 1948, showed a slump, with a deficit of 372,942 pounds. See New York Times, Dec. 7, 1948. 


% Later moved to the Ministry of Fuel and Power. 


11 It consisted of a full-time chairman and seven part-time members. 
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legislation which placed the electricity industry under public ownership.” 
A British Electricity Authority, consisting of a chairman and not fewer 
than nine nor more than eleven other members, was created to have gen- 
eral charge of the industry. In addition fourteen area boards, each having 
the status of a public corporation, were set up with a chairman and not 
more than seven members.!* Thus, unlike the coal industry, where the 
National Coal Board received general authority throughout the country, in 
nationalizing electricity it was thought best to recognize the importance of 
regional decentralization in the basic Act. The British Electricity Authority 
has over-all responsibility for maintaining an effective and integrated elec- 
tricity industry in Britain. It may generate electric power, sell bulk elec- 
tricity to the area boards, and supédrvise the work of the latter. It manu- 
factures electrical equipment and constructs generating plants. It is em- 
powered to issue electricity stock to raise funds to finance capital improve- 
ments ?* and maintains a control reserve fund contributed by itself and the 
area boards. It also fixes the conditions of labor with all employees in the 
industry. Its relationship to the Minister of Power and Fuel is similar to 
that noted in the case of the National Coal Board. The area boards pur- 
chase electricity from the British Electricity Authority or on occasion from 
other area boards with a surplus, and are responsible for providing an 
adequate distributing system within their respective territories. Their an- 
nual budgets, accounts, and surplus revenues are subject to supervision by 
the Central Authority. Consultative councils of not less than twenty nor 
more than thirty persons representing the local governments, agriculture, 
commerce, labor, and general consumers are appointed by the Minister of 
Fuel and Power in each area. The recommendations of these councils 
must be considered by the area boards and may be taken to the Central 
Authority if satisfaction is not forthcoming from the area board concerned. 
In case the Central Board finds merit in the recommendation of a con- 
sultative council, it may order the area board to take appropriate action. 


Civil Aviation. Civil aviation has to some extent been a government 
monopoly since before World War II. The British Overseas Airways Cor- 
poration (B.O.A.C.) was created in 1939 to supplant British Imperial 
Airways, a private corporation in which the government owned some 
stock. However, before actual operations began, the war broke out, and the 
Air Ministry took over. The basic Act placing British international air 
services under government ownership was passed in 1946, and three cor- 
porations, the British Overseas Airways Corporation (handling North At- 


12 Municipal plants, as well as privately owned ones, were taken over, much to the dissatisfaction of 
some of the boroughs which had long owned such facilities. 


13 The Minister of Fuel and Power is authorized by the Act to form additional areas. 


14 A limit of $2,800,000,000 (700 million pounds) is set on borrowings of the Central and area boards 
for this purpose. 
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lantic, Commonwealth, and Empire service), the British European Air- 
ways Corporation, and the British South American Airways Corporation 
shortly thereafter started operations. Each corporation is made up of a 
chairman, deputy chairman, and not less than three nor more than nine 
directors. The Minister of Civil Aviation “may, after consultation with 
the Board [of these corporations] give to the Board directions of a general 
character as to the exercise and performance by the Board of their func- 
tions in relation to matters appearing to the Minister to affect the national 
interest, and the Board shall give effect to any such directions.”** An Air 
Transport Advisory Council, set up by Order in Council with a chairman 
appointed by the Lord Chancellor, is authorized to consider the over-all 
problems of the industry and to make annual reports to the Minister of 
Civil Aviation for transmission to Parliament. 


Transport. In 1947, Parliament decided to nationalize the railways 
and the major inland transport services. With the railways already under 
government operation as a war measure, the actual situation represented a 
far less drastic change than in the coal and electricity industries. A British 
Transport Commission, consisting of a chairman and not less than four 
nor more than eight other members,’* was created to take over the general 
responsibility for the transport industry. However, the ramifications of the 
industry are such that it was not regarded as feasible to shoulder the entire 
job of operating the various services on this commission. Consequently five 
executives were provided as follows: Railway, Docks and Inland Water- 
ways, Road Transport, London Transport, and Hotels. Made up of a 
chairman and not less than four nor more than eight members, these 
agencies handle the day-to-day operations of the railways now known as 
British Railways, the docks and network of canals, the bus and long-dis- 
tance truck lines, the London buses and underground transportation, and 
the railway hotels. They function subject to approval of the British 
Transport Commission which is under the supervision of the Ministry of 
Transport. The British Transport Commission does not have final deter- 
mination of rates, though it drafts schedules. A Transport Tribunal, also 
under the Ministry of Transport, hears any complaints made against pro- 
posed rates and confirms them, refuses to approve, or approves and 
amends. A Central Transport Consultative Committee for Great Britain, 
a Transport Users’ Consultative Committee for Scotland and Wales, and 
Aerial Transport Users’ Consultative Committees as determined by the 
Minister of Transport advise the British Transport Commission and the 
executives on matters relating to passenger and freight services. 


5 Section 4 of the Civil Aviation Act of 1946. 


16 The chairman and at least four members must give full time to such work. 





418 THE WESTERN POLITICAL QUARTERLY 


Gas Works. Though much less important than coal, electricity, and 
transport as industries, the nationalization of the gas works occasioned 
the most vigorous debate of all such bills in Parliament. The Gas Act of 
1948 took over the gas industry from private and municipal ownership 
and placed it under a public corporation. But unlike coal and transport, 
and to a distinctly greater degree than electricity, it provided for a decen- 
tralized system of organization. The National Gas Council, made up of a 
chairman, deputy chairman and twelve other members, is more a super- 
visory agency than an operating one. The gas area boards, of which there 
are twelve, composed of a chairman and not less than five nor more than 
seven other members, actually administer the industry on a decentralized 
basis.*7 

AGRICULTURE 


With a population exceeding forty million and an area no greater 
than one of the more sizable American states, the problem of agricultural 
production naturally bulks large in Britain. Prior to World War II by far 
the greater part of the food was imported, but the exigencies of the war 
made it imperative to increase the domestic production. As a result of 
heroic measures the annual value of home-produced agricultural goods 
was raised from some $1,160,000,000 before the war to approximately 
$2,250,000,000 during the war years. With the world food production 
curtailed by the postwar conditions and foreign exchange a major problem 
for Britain, the emphasis on domestic agricultural programs was main- 
tained following V-J] Day, and some 48,000,000 out of the total of 60,000,- 
000 acres included in the United Kingdom were dedicated to agricultural 
purposes, despite the predominantly industrial character of the country. 
But even after such steps had been taken, more than a third of the food 
supply had to be imported from other countries. 


The Agriculture Act of 1946. Various pieces of legislation dealing 
with agriculture** have been enacted in Britain, but the most compre- 
hensive is that presented to Parliament in December, 1945 and adopted in 
1946.2° This Act does not nationalize the land, but it does provide a 
measure of public control which some would regard as rather closely 
related in spirit to the various nationalization acts. The five major parts 
of the Act deal respectively with guaranteed prices and assured markets, 
efficient estate management and good husbandry, agricultural holdings, 
small holdings, and general administration. Part I is not without resem- 


17 The Iron and Steel Bill follows the same basic principle of decentralization. An Iron and Steel 
Corporation would set general policies and own all stock, but the actual operating responsibility 
would remain in more than one hundred concerns, based on former private ownership, which 
would have their own boards of directors. 

18 The Act of 1923 was perhaps the most basic prior to the Act of 1946. 


1% For a White Paper explaining the Act of 1946, see Ministry of Agriculture and Fisheries, Agriculture 
Bill, Cmd. 6996 (1946). 
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blance to agricultural legislation in the United States in basic principles, 
though it naturally varies in detailed provisions. It is maintained that a 
vigorous agricultural economy depends in considerable measure on guar- 
anteed prices of agricultural products and assured markets. The Minister 
of Agriculture and Fisheries is therefore authorized to make periodical re- 
views of the situation prevailing both at home and abroad and to fix 
prices”° on other than horticultural products far enough ahead so that 
the farmers may know what to expect and be able to make their plans 
accordingly. In collaboration with the Minister of Food, the Minister of. 
Agriculture and Fisheries is given power to take steps which will assure a 
market for the principal agricultural products of Britain. 

Part II of the Act is the one which embodies the most decisive re- 
sponsibility on the part of the government. Ownership of land is normally 
left with the private landholder, but it is limited by several basic principles. 
If a farmer fails to make full use of his land, he may be supervised by 
agents of the government, receiving instructions as to what to plant and 
how to care for his growing crops. If after 12 months of such supervision 
satisfactory improvement is not apparent, the Minister of Agriculture and 
Fisheries is authorized to dispossess the farmer. However, earlier dispos- 
session is possible in those cases where the occupant of the land refuses 
to carry out the instructions received from the government supervisor. It 
may be added that such dispossession does not involve confiscation but 
merely compulsory purchase of the land. In normal cases such land is 
then let to an approved tenant, but the Act authorizes the Minister to 
farm the land as a public undertaking through the County Agricultural 
Executive Committee. 

The last three parts of the Act, in addition to numerous details, pro- 
vide for two matters of general interest. Acts of 1892, 1908, 1914, 1926 
and 1931 had authorized a program of small holdings for war veterans 
and others.?? After many years of experience it was concluded that the 
general results failed to justify such use of land. The size of the individual 
holding and the lack of background on the part of the occupiers combined 
to make the projects uneconomic. The Act of 1946 requires that small 
holdings shall be let only to those with agricultural background, especially 
to farm workers. It also provides that good agricultural land shall not 
unnecessarily be diverted to non-agricultural uses, and that certain areas 
which cannot be profitably used for agricultural purposes without an ex- 
penditure for equipment and reclamation beyond the capacity of private 
individuals may be operated by the government. A National Agricultural 
Land Commission and county agricultural executive committee were set 
up to act as agents of the Minister of Agriculture and Fisheries. 


2 These are usually fixed a year ahead, but prices on milk, eggs and fat livestock are set two years ahead. 


21 Some 467,000 acres distributed among 28,700 holdings were owned by counties and county borough 
councils in 1945, constituting an average of 17 acres per holding. 
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NATIONAL INSURANCE AND THE HEALTH SERVICE 


The British record in the social security field has been well known 
for some years. Indeed Britain has long been regarded as a pioneer in this 
area. But a familiarity with the National Health and Contributory Pen- 
sion Schemes, Unemployment Insurance, and the Workmen’s Compensa- 
tion Acts which covered the period prior to 1948 gives only a very: 
limited picture of the programs under which Britain is now operating. It 
is usually a risky matter to make categorical statements in regard to the 
relative standing of a country in a given field, and social security is no 
exception. However, it seems probable that no other country equals 
Britain in the comprehensive coverage afforded by the several social se- 
curity programs inaugurated since World War II; certainly no country 
surpasses the British record. Much of this undertaking is in a formative 
stage, and it will require some years to arrive at definitive conclusions in 
regard to the actual operations. Nevertheless, it is significant that Britain 
has inaugurated public programs which include all save a small fraction 
of the people, and which provide benefits in the case of childhood and 
old-age, ill-health and death, unemployment, injuries rising out of employ- 
ment, widowhood, retirement and maternity. Almost all of the ills which 
human beings fall prey to are now covered, to some degree at least, by the 
British system of national insurance, and there exists a national assistance 
program designed to deal with cases which, at least until the national in- 
surance gets well under way, will require attention.” 


Old-Age Pensions. Employed persons, self-employed persons who 
have their own businesses or professions, and non-employed persons are 
covered by the compulsory National Insurance Scheme. At the age of 
65, if men, or 60, if women, retired persons qualify for a weekly pension of 
$5.20 (26s) which, in the case of a married woman with a husband 
drawing a pension, is reduced to about $3.20 (16s). Widows draw the 
full rate, and children under school-leaving age add another $1.50 (7s 
6d). By delaying retirement it is possible to add as much as $2.00 (10s) 
to the standard pension. 


Unemployment Benefits. Unemployed persons are entitled to a 
weekly allowance of $5.20 (26s), or in the case of married women of $4.00 
(20s). The standard initial period covered by such benefits may not ex- 
ceed 180 days, but those with long-standing insurance and a record of few 
claims may qualify for a maximum of one year. After 13 weeks of em- 
ployment another period of 180 days becomes effective. Local tribunals 
are provided to hear applications from those who have exhausted their 


22For a convenient summary of the provisions of the various programs put out by the Ministry of 
National Insurance, see Family Guide to the National Insurance Scheme (London, 1948). 
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unemployment benefits, and these may recommend extended benefits paid 
out of general taxation if local industrial conditions warrant. 


Sickness Benefits. Persons who become victims of illness are entitled 
to draw a weekly pension of $5.20 (26s), or if married women of $3.20 
(16s). An additional $3.20 (16s) is given for an adult dependent, and 
$1.50 (7s 6d) for the first child under school-leaving age. Those who 
have made the minimum insurance payments covering a year may receive 
sickness benefits for a period not to exceed one year, while those who have 
paid for half a year qualify for reduced benefits. However, after a lapse 
of 13 weeks of employment additional time accrues. Those persons who 
have made insurance contributions for at least three years qualify if dis- 
eased or disabled for sickness benefits indefinitely until they reach an age 
where old-age pensions are paid. 


Miscellaneous Benefits. Mothers are paid $16 (4 pounds) for each 
baby born, together with $7.20 (36s) per week for a period of 13 weeks if 
employed or self-employed. Maternity allowances of $4.00 (20s) weekly 
are paid non-employed women for four weeks. Widows and orphans are 
covered under the scheme, while death grants of $80 (20 pounds) are 
paid toward the cost of funeral expenses. Finally, industrial injury benefits 
are provided for employed persons (but not self-employed or non-em- 
ployed persons) in cases of injuries or accidents arising out of their work. 


National Health Service. The National Health Service which be- 
came operative in 1948, is closely related to the National Insurance 
Scheme, but it should not be confused with the latter. Administered by 
the Ministry of Health, the National Health Service is intended to provide 
adequate medical, dental, surgical, and hospital care for all persons within 
the country, even those who may be there temporarily. Unlike the 
National Insurance which is based on contributions ** from employers, em- 
ployees, self-employed, and non-employed persons, the National Health 
Service is financed mainly out of the National Treasury and local taxes, 
though certain contributions are made out of the National Insurance Fund. 
No fees are ordinarily charged to the patients.2* The Minister of Health 
assumes direct responsibility for hospital and specialist services, blood 
transfusion, and bacteriological laboratories, but much of this authority in 
the case of hospital and specialist facilities is actually exercised by regional 
hospital boards.?® The health centers and various local clinical services 
33 bee 4 contributions of about $1.82 (9s 1d - 4s 11d by the employee and 4s 2d by the employer) must 


paid by employed males and $1.42 (7s 1d) by employed women. Self-employed papas pay 

of. 24 (6s 2d) and $1.02 (5s 1d) respectively and non-employed persons $.95 (4s 8d) and $.75 (3s 8d). 

24 Charges may be made for eye-glasses and dental plates where patients have been negligent. Also 
people may pay for additional attention or better quality appliances if they wish. 

23 For a detailed explanation of the National Health Service made to Parliament in 1946, it may be 


profitable to consult the White Paper put out by the Ministry of Health under the title National 
Health Service Bill, Cmd. 6761 (1946). 
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are operated by the county and county borough councils, subject to the 
approval of the Ministry of Health. Finally, the general practitioners, den- 
tists, and pharmacists, who constitute the backbone of the service, are 
under the supervision of local executive councils, half of whose members 
are selected by the Minister of Health and local government authorities 
and half by the local doctors, dentists, and pharmacists. Of course these 
executive councils are subject to professional and technical advice by a 
Central Health Services Council made up of experts in medicine, surgery, 
dentistry, nursing, and other related fields. 

It is apparent that the National Health Service represents a consider- 
able degree of socialized medicine.?® Hospitals are for the most part taken 
over by the state, though nursing homes and a small number of hospitals 
not considered appropriate for integration into the National Health Service 
remain outside. Nevertheless, it should not be assumed that all medical 
services have been socialized. Doctors, dentists, and specialists decide for 
themselves whether to join the service or remain outside. If they elect 
to enter the service it is not essential that they give all of their time and 
professional energy to their public patients,?” for they are permitted to 
carry on a private practice also. Those who decide to become participants 
receive a flat annual payment from the government, which is arrived at by 
negotiations between the Ministry of Health and the medical and dental 
associations rather than set by law. Moreover, the participants are paid 
an additional sum for each patient served. The task of organizing the 
councils, taking over the existing hospital facilities, constructing health 
centers, and of negotiations with the doctors, dentists, surgeons, nurses, and 
pharmacists is naturally not a simple one, and it is expected that some 
years will be required to get the system into anything like full operation. 
Many doctors and dentists have displayed distinct hostility to the scheme. 
The problem of an ample supply of adequately trained professional persons 
to administer so comprehensive a program is itself a major one. However, 
it is significant to note that the initial response on the part of the people 
has been impressive.?® 


PuBLic PLANNING 


The great destruction resulting from the war bombing, with extensive 
areas of London, Coventry, Southampton, and other cities completely laid 
waste, made some attention to reconstruction plans imperative. Legislation 


°6 Legislation introduced into the House of Commons in late 1948, would also have the effect of socializ- 
ing the legal profession to some extent. Free legal aid would be given to those with incomes 
not exceeding 420 pounds per year and whose capital does mot exceed 500 pounds. The total 
annual cost is estimated at 4,370,000 pounds. It may be noted that the scope of this program 
would be considerably more limited than in the medical field. 


27 However, it is possible to work exclusively for the National Health Service. 


28 Many persons who were expected by their doctors to remain private patients have enrolled as public 
patients. According to the Minister of Health, between 92 and 93 per cent of the population 
had signed with state doctors by September, 1 
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passed in 19442 attempted to deal with certain of the problems, but it 
remained to the Town and Country Planning Act of 1947, to provide a 
comprehensive system. 


Town and Country Planning Act of 1947. The Town and Country 
Planning Act of 1947 °° is administered by a special Ministry of Town and 
Country Planning which has the status of a major government department. 
Its local agents are the county councils and the county borough councils. 
A Central Land Board has been created to manage land which has been 
acquired under the terms of the Act. Perhaps the most serious defect in 
the earlier planning acts centered around the provision for compensation. 
Unlike totalitarian countries which may confiscate private property de- 
sired for public purposes, Britain has a strong tradition which stresses the 
importance of adequate compensation for the owners of property taken 
over by the government. So much importance had been attached to this 
aspect of planning in the earlier acts, and so many safeguards had been 
erected that the carrying out of the primary ends was most difficult. The 
Act of 1947 purports to remove this barrier to a considerable extent. 

Under the terms of the 1947 Act the local planning authorities are 
charged with drafting plans for their areas. Provision is made for planning 
committees and subcommittees, and for joint planning agencies with juris- 
diction over two or more local planning authorities. It is also stipulated 
that Parliament may veto involuntary combinations of local planning 
groups, and that county district councils may be delegated certain planning 
powers by their county councils. Local plans must be submitted to the 
Minister of Town and Country Planning within three years and must be 
approved by him. Fresh surveys and reviews of plans are required every 
five years. 


Scope of Plans. The local planning authorities are instructed to draft 
basic plans covering major road improvements, the areas to be reserved 
for agricultural purposes, the direction in which the town is to expand, 
and the section or sections designated for comprehensive redevelopment. 
The plan is also expected to indicate the steps to be taken for the imple- 
mentation of the plan, and to designate the land to be taken over from 
private owners. Advertisement of proposed plans, hearings, and circula- 
tion of the approved plans may be required by regulations issued by the 
Minister of Town and Country Planning. 


Implementation of Plans. After a plan has been approved, owners 
of land wishing to develop must receive permission before they can pro- 


2 This bore the title ‘““Town and Country Planning Act, 1944.” 


% For a detailed explanation of the Act, see the White Paper issued by the Ministry of Town and 
Country Planning under the title Town and Country Planning Act, 1947; Explanatory Memoran- 
dum (London, 1947). 
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ceed, but if the local authorities refuse they may appeal to the Minister. 
No compensation is ordinarily due when permission to develop is refused. 
However, if the land in its present state and development cannot be 
beneficially used, and approval is not given, the owner may demand that 
the government buy the property. If the Minister of Town and Country 
Planning decides that the land cannot be beneficially used as claimed, the 
local authorities must then buy the property at its “existing use value.” *" 
Not only is land therefore restricted to uses in keeping with the approved 
plan, but the details of its development are regulated by the public author- 
ities. Any increase in the value of privately owned land resulting from the 
grant of permission to develop must be paid into the public treasury rather 
than retained as personal profit. Until the development charge, as this is 
called, has been determined by the Central Land Board, and paid into 
the public treasury or guaranteed, the development cannot take place. 
Even if land is bought for approved industrial or building purposes, the 
purchaser must expect to pay any added value of the land resulting from 
his improvements into the Treasury. It is obvious that under this system 
private speculators and promoters are not given encouragement. In order 
to compensate private owners of land for this drastic change in property 
status, the Act of 1947 authorizes the distribution of $1,200,000,000 
(300,000,000 pounds) to those claiming depreciation in value of freehold 
and leasehold interests in land. The Central Land Board not only fixes 
development charges but manages land acquired under the Town and 
Country Planning Act as agent of the Minister of Town and Country 
Planning.*? Among ather controls imposed by the Act is one limiting out- 
door advertising, even to the extent of requiring the removal of existing 
advertisements. 


New Towns. Britain is not only giving attention to the planning of 
existing towns, with special emphasis on the reconstruction of bombed 
areas, the clearing of slums, and the moving of large numbers of people to 
suburban residential districts, but is actually embarked on the construction 
of a number of entirely new towns.** These are somewhat varied in char- 
acter, but stress has been placed on economic self-sufficiency, and an effort 
has been made to attract industrial enterprises which would give employ- 
ment to the residents. The new towns are presumed to be situated in areas 
which after careful study are found to be appropriate for an urban set- 
tlement; actually there has been criticism to the effect that they have not 
always been well located. It is alleged that those in the government who 


31 “Use value” is defined by Section 48 of the Act as meaning value of the land for agricultural pur- 
poses, use of land with existing buildings or with buildings destroyed during war replaced, or right 
to convert a house into flats. 


32 The Central Land Board does not acquire the land itself, but manages it after acquisition. 
33 For additional information relating to this activity, see The New Towns Act, 1946. 9810 Geo. 6, 
Ch. 68. 





NEW ROLE OF THE GOVERNMENT IN BRITAIN 425 


are responsible for planning the towns have been somewhat uncertain of 
their success as self-sufficient units. Therefore the towns instead of being 
situated in logical places have been located where they could be used as 
dormitory cities if necessary. Another complaint comes from those who 
maintain that very scarce building materials would serve a more useful 
purpose if used to construct additional housing so badly needed in existing 
towns; they assert that this is no time to be engaged in costly experimenta- 
tion of uncertain future. 


CONCLUSION 


It may be justifiable to make several comments at this time. Despite 
the elaborate character of the several programs, there is little indication 
that Britain is heading toward a system such as characterizes the U.S.S.R., 
where the role of the state is all-embracing and the position of the individ- 
ual is more or less absorbed in the social emphasis. The average English- 
man remains strongly attached to his rights and privileges, and he voices 
complaints at the government quite as chronically and freely as ever. In 
the second place, it may be noted that the majority of the people, whether 
Laborite or Conservative, though they may be far from enthusiastic and 
may sharply criticize the details and the manner of handling various pro- 
grams, admit the necessity of most of the changes. This is particularly true 
since the general situation confronting the country is such that there seems 
little choice in the eyes of large numbers as to what shall be done. In the 
third place should be mentioned the relative open-mindedness of those in 
authority as far as administrative machinery is involved. There is little of 
the doctrinaire attitude which is often associated with reformers. The 
Labor leaders appear to entertain a genuine concern lest these various 
programs result in a Gargantuan structure which might crush a democratic 
system. Hence, as the successive proposals have been drafted for con- 
sideration by Parliament, there has been a significant shift from the high 
degree of centralized control provided in the Coal Act, until in the Gas 
Act, and in the Iron and Steel Bill, decentralized operating authority is 
specified. Finally, one may point out that the difficulties inherent in the 
several programs were probably not fully foreseen by those in authority. 

It may be anticipated that the net effect of these various programs 
will not be apparent for some years at the very least. A definitive evalu- 
ation of the new role played by the present British government is not likely 
to be possible short of two or three decades. 





THE LABOUR GOVERNMENT AND 
THE HOUSE OF LORDS 


Det G. HitcHNER 
University of Washington 


ESPITE the third British Labour Government’s main preoccupation 
with its program of recasting the national economy, it has still 
found time to revive the controversial and nearly century-old ques- 

tion of House of Lords’ reform. Initially, the Government sought to open 
this Pandora’s box only part way, attempting what it hoped would be 
viewed as a modest reduction of the Lords’ power to delay legislation. 
The response provoked was by no means so moderate, however, and re- 
sulted in raising all aspects of the problem once again. 

The appropriate status of the House of Lords has long been a subject 
of disagreement, both among and within the several parties. The historic 
Parliament Act of 1911 definitely relegated that body to a secondary posi- 
tion in legislative power. But, by the terms of the act, such changes were 
based on the assumption that still others, concerning both powers and 
composition, would follow to replace the Lords with “a Second Chamber 
constituted on a popular instead of hereditary basis.”! Thirty-seven years 
have since passed and, although the present Parliament came close to a 
comprehensive solution of the problem, party differences once more with- 
held a permanent settlement. 

The Labour Party for years advocated the abolition of the aristocratic 
chamber; as late as 1935, indeed, the Labour election manifesto sought 
“power to abolish the House of Lords.” In 1945, however, its official pre- 
election statement announced more moderately, “. .. We give clear notice 
that we will not tolerate obstruction of the people’s will by the House of 
Lords.’ It said nothing about abolition and, grammatically at least, fore- 
told no legislation on the subject. 


THE PARLIAMENT BILL 


Notice of the Government’s intention to act on the subject, therefore, 
was first given in the Speech from the Throne, October 21, 1947, which 
contained the bare pronouncement that “legislation will be introduced to 
amend the Parliament Act, 1911.”* The amending bill itself, which was 
introduced in Commons by the Prime Minister on October 31, is a brief 
one of two clauses and alters the Parliament Act of 1911 in only one re- 
spect. The first clause provides that a bill becomes law, notwithstanding 
rejection by the House of Lords, when passed in two—instead of three— 


1 Parliament Act, 1911 (1 & 2, Geo. 5, Ch. 13). 
2 Let Us Face the Future (April, 1945), p. 3. 
3 443 H.C. Deb. 5 ser., 6. 
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successive sessions of the House of Commons, and with a lapse of one 
year—instead of two—from a bill’s second reading to its final (and now 
second) passage in Commons. The terms of the 1911 Act are otherwise 
left intact; the older provisions relating to money bills, bills to alter the 
duration of a Parliament, and procedure for certification of money bills by 
the Speaker are unchanged. 

The first clause also contains a retroactive provision, however, to the 
effect that once the present bill becomes law, other bills which have been 
rejected by the Lords but twice passed by the Commons—even though 
such second passage is antecedent to the granting of the royal assent to the 
present bill—will become law. Thus, any bills introduced since the open- 
ing of the third session of the present Parliament are exempted from 
the longer delaying power of the Lords under the 1911 Act, and may 
become law by this retroactive authorization under the shorter procedure. 
The provision is intended to save measures adopted during the remaining 
sessions of this Parliament which otherwise might be obstructed should 
the terms of the Parliament Act, 1911, be employed to obtain enactment 
of the present bill. The second clause provides merely that the Act may 
be cited as the Parliament Act, 1947, and that the two acts shall be con- 
strued as one and may be cited together as the Parliament Acts, 1911 and 
1947.4 

An examination of the motives which explain the bill’s purpose and 
timing forces reliance on unofficial comments from political journals and 
newspapers, as well as the parliamentary debates, since the usual cabinet 
secrecy closely guards the facts of the matter. There is a sufficiency of 
consensus among the former sources, however, to suggest that the measure 
arose from political necessity created by internal differences within the 
Labour cabinet. Nationalization of the iron and steel industry is a major 
item of Labour policy whose accomplishment has been considered essential 
during the present Parliament. Faced with other problems in the mounting 
economic crisis, however, the more conservative elements within the 
Cabinet, led presumably by Herbert Morrison, were unwilling to have the 
measure for that purpose introduced in the 1947-48 session. According 
to this view, legislation which might cause any faltering in iron and steel 
production levels, which had been high, was inopportune. On the other 
hand, a more radical group within the Cabinet, headed by Aneurin Bevan 
and John Strachey, apparently insisted that to postpone the nationalization 
measure until 1949 would open the way for its rejection by the House of 
Lords, which could hold back the measure, even under the Parliament 
Act, 1911, until after the projected 1950 general election. The present 
bill, it seems, was thus the outcome of a compromise to maintain unity 


4A Bill to Amend the Parliament Act, 1911 (11 Geo. 6, No. 8). 
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within the party. Nationalization of iron and steel was postponed until 
the 1948-49 session of Parliament, but appropriate provision was made, 
meanwhile, to prevent the obstruction of that measure, and perhaps 
others, in the remaining two years. 


THE REACTION 


The immediate reaction to the Government measure was sharp; first 
indications were that the proposal would be the most controversial of the 
whole session. Mr. Churchill, as leader of the Opposition, labeled the bill 
“a deliberate act of social aggression”; and “a monstrous invasion of our 
liberties and a vile breach of faith between man and man.” The press gen- 
erally adopted a highly critical tone. The Manchester Guardian Weekly, 
while indicating satisfaction otherwise with the Government’s legislative 
program for the session, called it “‘a piece of political irrelevance,” and an 
“invitation to national disunity.”> The Economist, in an editorial headed 
“Mischief at Westminster,” spoke of “this ghost, this reference to a reform 
of the Senior chamber, this proposal which is not a reform at all.”® The 
Spectator, a still more conservative organ, insisted “there is not the small- 
est justification for such a measure,” which it concluded was a “provoc- 
ative and divisive step.’” 

The Times expressed its dissatisfaction in a leading editorial with “a 
badly timed and thoroughly inadequate measure,” which it found “fails 
by any test to qualify as responsible action.”* Elsewhere among the news- 
papers, The Daily Mirror charged the bill “a move to cover something 
up;” while The News Chronicle essayed the phrase “brawling at phan- 
toms.” ® A more sympathetic attitude was taken by The New Statesman 
and Nation, which waved aside what it termed a “yelp of indignation,” 
and found the measure a possibly “astute political maneuvre.’?° Other- 
wise, however, support for the amending bill could hardly be found in the 
press.74 

Undoubtedly, all Opposition criticisms took a more shrill tone as the 
bill was introduced just after the English municipal elections, which were 
interpreted by some as representing a decline of popular support for the 
Labour Party, and upon which its opponents were ambitious to capitalize. 

Second reading debate on the bill took place November 10 and 11, 
after which the Commons voted 345 to 194 to reject an Opposition 


5 October 23, 1947. 

® October 25, 1947, p. 666. 

™ November 7, 1947, pp. 580 and 581. 
8 November 1, 1947. 

® 443 H.C. Deb. 5 ser., 373. 

% October 25, 1947, p. 323. 


1A British public opinion survey, according to the Gallup Poll, showed only 32 per cent of the voters 
believed “the powers of the House of Lords should be decreased,” while 45 per cent were reported 
to favor leaving its power “‘as is.’”” The Seattle Daily Times, November 25, 1947. 
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measure attempting to defeat it.12 Consideration in Committee of the 
Whole came on December 4, when the House, after a division of 261 to 
120, reported the bill without amendment.** Debate on third reading 
followed on December 10, and following a division of 340 to 186, the bill 
was read a third time and passed.” 


THE GOVERNMENT CASE 


The initial case for the measure, presented by Government speakers 
in the House of Commons, centered around several major arguments, as 
follows: (1) The length of the Lords’ delaying power is a matter of 
practical degree, not of principle. It is not denied that they should enjoy 
a suspensory veto to allow time for the expression of public sentiment 
on a controversial matter; but in the press of modern parliamentary bus- 
iness, their power to force Commons to pass a bill twice in one year is 
still a sufficiently formidable sanction against hasty legislation. (2) Given 
the life of a typical Parliament as between four and five years, bills passed 
by Commons during the first two sessions can still become law in that 
same Parliament, in spite of rejection by the Lords, under the terms of 
the Parliament Act, 1911. During the last two or three years of a Parlia- 
ment, however, the Lords’ obstruction can be effective to hold bills over 
into a new Parliament, or to require a general election on the issue. Thus, 
a non-Conservative government is subjected to the special penalty of 
having an effective life not to exceed three years; a Conservative govern- 
ment can enjoy a full five years. (3) The rapidly changing course of 
modern events requires that measures in the public interest be passed 
without undue delay, and this requirement must be interpreted to mean 
that the Commons and not the Lords shall have the final voice in 
determining what is in the public interest. (4) The Labour Government 
has a mandate to prevent obstruction of its program by the Lords, and 
the bill is, therefore, justified as a precautionary measure to assure that 
no such opportunity arises. The fact that the Lords have not, during the 
present Parliament, seriously resisted any Labour legislation is no indication 
that they might not attempt it during the last two sessions. (5) The bill 
is actually a moderate one, as it does not attempt the abolition or the re- 
organization of the Lords, but constitutes the minimum steps necessary to 
assure the completion of Labour’s legislative program as it was placed 
before the country in the 1945 election campaign. 


12 444 H.C. Deb. 5 ser., 36-155, 203-321. 
13 445 H.C. Deb. 5 ser., 588-646. 


14 445 H.C. Deb. 5 ser., 1021-1094. Favorable House of Commons acticn was completed within six weeks 
after the bill’s introduction; except for some wide discussion of the principles of the measure 
during the Debate on the Address, actual consideration was accomplished within parts of four 
daily sittings for a total time of twenty hours. 
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THE Opposition CASE 


The Opposition built its arguments against the proposed change upon 
the following main propositions: (1) The bill destroys the constitutional 
safeguards of the Parliament Act, 1911. The powers left to the Lords 
by that act are the minimum necessary to assure the maintenance of an 
effective second chamber in the English constitutional tradition. Anything 
else means the institution of single-chamber government. (2) The Lords 
do not exercise their delaying power over legislation unless they are certain 
that a measure has no real popular support; and even then, the Govern- 
ment is always free to obtain a conclusive popular mandate, which the 
Lords will respect, by holding a general election. (3) The Lords have 
given no cause for complaint to the Labour Government; indeed, far from 
obstructing that Government’s program, they have frequently improved 
its legislative measures by the exercise of their revising function. (4) Any 
constitutional change of this importance requires, according to constitu- 
tional conventions, the mandate of a general election. The Labour Party 
did not propose in the 1945 election contest to limit the Lords’ powers 
as this bill provides and, therefore, cannot claim that the electorate ap- 
proved such a measure. (5) The bill distracts attention from both the 
economic and the foreign situation, since it is highly controversial and is 
introduced at a time when all parliamentary efforts should be concen- 
trated on the national crisis. (6) The proper approach to the problem 
would be to take up the question of the composition of the Lords through 
an all-party committee, and not to tinker with its powers. English tradi- 
tions require that constitutional changes should be made by agreement 
among all shades of opinion. 


THE ARGUMENTS 


As the debate was joined on the second reading, a variety of rebuttals 
and counter-arguments were offered by each side. The Government 
speakers agreed that there is a case for a second chamber as a revising 
body and that the hereditary principle is indeed anachronistic. But they 
pointed out that the present time for dealing with the Lords is inappro- 
priate only because any time would be so from the Tory point of view. 
They insisted that the opposition of the Conservatives is based not on 
constitutional principles, but on fear of losing their party advantage in 
the House of Lords. The Lords are not prevented from rejecting future 
measures; but are merely restricted as to the length of time during which 
they can cause delay. It is ridiculous, they pointed out, to argue that two 
years’ delay is democratic, and one year’s delay is authoritarian; if the 
Lords do not intend to obstruct future Government measures, they have 
nothing to lose. The Labour speakers emphasized that they are not asking 
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for any specially privileged position, but only for political equality with 
the Conservative party. Finally, the Government has no mandate to 
change the composition of the Lords, they insisted, but a clear one to 
prevent its obstruction of their program, and that mandate is not limited 
by the good behavior, so far, of the Lords. Many of the Labour arguments 
were reinforced with quotations from Churchill’s own speeches of nearly 
forty years ago, which at that time supported the reduction of the Lords’ 
powers. 

The Opposition speakers replied that the real purpose of the present 
bill is to insure the passage of the iron and steel nationalization measure, 
and to attempt to get a “Peers versus People” issue for the next general 
election. They argued that what is wrong with the Lords is not its powers 
but its composition and if the present bill is adopted, it will be an invita- 
tion to the Lords to exercise one year suspensions freely. They pointed 
out that no modern democratic state has adopted the principle of single- 
chamber government, and that such a system would be particularly dan- 
gerous to Britain, a country which has no written constitution. The close 
discipline of the modern party system over a Common’s majority requires 
some check which the House of Lords alone can provide. They insisted 
that the bill would not actually give the Lords a full year’s delaying power, 
since the time requirement is measured from second reading in Commons, 
whereas the Lords actually receive measures several months later. Lastly, 
they charged that the bill seeks to effect an unprecedented and retroactive 
constitutional change, altering the rules of legislation, not from the date 
of its passage, but from the beginning of the parliamentary session in which 
it is introduced. 

In spite of the sharp differences of opinion displayed at the second 
reading stage, the debate was conducted in a general good humor. The 
Conservative benches offered elaborate, if somewhat unenthusiastic, argu- 
ments against the bill, recognizing that it was in no danger of defeat 
in that house. To many members, the discussions became unpleasantly 
academic at times and the debate obliged speakers to turn to the treatises 
of leading constitutional authorities in search of quotations to reinforce 
their arguments.*® 

After the second reading debate the measure appeared to lose the 
interest of most members, and further stages of consideration were only 
thinly attended. The committee discussion was conducted by a handful 
of lawyers and members for the universities, and only three amendments 
were proposed. The first, offered by the Opposition, and around which 


%3 Those in favor of the bill cited the books or speeches of Jennings, Bagehot, Erskine May, Taswell 
Langmead, Dicey, Disraeli, Asquith, Joseph Chamberlain, and the report of the Bryce nference. 
Opponents employed quotations from Cromwell, J. S. Mill, Lecky, Lord Acton, Sir Henry Maine, 

Marriott, LeesSmith, Ramsay MacDonald, and Bagehot and Dicey as well. For all this display 

of borrowed learning, many of the speeches did not often rise above quibblings over supposed 

distinctions between written and unwritten, and flexible and inflexible, constitutions. 
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they centered their arguments, sought to eliminate the bill’s retroactive 
feature. They insisted that any attempt to antedate a constitutional change 
is improper; that it is against tradition to make any legislation retrospective 
except for the most exceptional reasons; and that it is further against 
tradition to have particular legislation apply to a single case, i.e., iron and 
steel. Only five speeches were made by the Opposition in support of 
their amendinent, which was defeated on a division by 271 to 150.2* 

Debate at the third reading stage, when it did not involve reiteration 
of earlier arguments, often wandered far from the bill itself, and the 
Speaker was repeatedly obliged to call members to order for speaking 
irrelevantly. One diversion, for example, arose over the question whether 
the bill actually involved a constitutional change! In summing up the 
Government’s case for the bill, however, Herbert Morrison, Lord President 
of the Privy Council, brought the discussion back to the point at issue, 
stating: 


“The onus was not upon us to prove that during the present Parliament their 
Lordships had been positively mischievous to such an extent that it was essential to do 
something about it. That is not the basis upon which the case for this Bill rests. The 
case rests upon the belief of His Majesty’s Government that we have the right, by 
suitable legislation, to make such provisions as will enable us to carry out in this 
Parliament the policy upon which we were elected by the people in 1945. That is all 
there is to it.”” 


Tue Lorps’ DEBATES 


The bill was presented for second reading in the House of Lords on 
January 27, 1948, when it underwent debate for a full sitting of two and a 
half hours,* and then was discussed at later intervals on five more days.?® 
The Lords’ debate, which thus followed that in Commons by a month, was 
opened before a packed House by Viscount Addison, Lord Privy Seal, with 
the frank statement that the bill was being introduced in the third session 
because “we apprehended that your Lordships might not approve of it,” 
and that, under the Parliament Act, 1911, it had to be initiated in this 
session if it were to become a law during the current Parliament. The 
reasons for the introduction of the bill itself, he indicated, were three-fold: 
(1) An uneasiness resulted from the increased tendency in the Lords’ 
debates to raise the question whether particular Government proposals 


16 The two other amendments were offered by Labour back benchers; ome sought to reduce the one 
year requirement to six months, the other to one month. Both movers took the view that one 
year’s delay was still much too long, and would cause serious inconvenience to a government of 
the Left attempting a program of controversial legislation. Both amendments were supported only 
by their proposers. The Government rejected them on the ground that the necessary procedures in 
legislation could not be completed in so short a time, but used the occasion to suggest the 
reasonableness of its own proposal. The six-months’ proposal was then withdrawn; that for one 
month was not pressed. 

17 445 H.C. Deb. 5 ser., 1079. 

38 153 H.L. Deb. 5 ser., 629-672. 


19 153 H.L. Deb. 5 ser., 741-819, 824-868, 873-882; 156 H.L. Deb. 5 ser., 443-523, 530-602. Altogether, the 
Lords devoted a total of sixteen hours to the bill, a comparatively generous allotment of their 
time to one measure. 




















LABOUR GOVERNMENT AND HOUSE OF LORDS 433 
were in accordance with the mandate of the people; on this question, he 
emphasized, the Lords could not be the final arbiter. (2) The Lords’ de- 
termination to hold a special sitting of their own on September 9, 1947, 
when the Commons was adjourned for two and a half months; this action, 
Lord Addison said, was within the Lords’ rights, but was unprecedented.”° 
(3) The one year delay is now quite adequate to permit the manifestation 
of public opinion on a measure and, given the urgency of modern condi- 
tions, a two year delay of Government action is excessive. Addison closed 
his argument with an appeal to the House to accept the bill and proceed 
to the committee stage, hinting that the Government might be willing to 
consider some limited Lords’ amendments for a more exact construction 
of the delaying period, and moved a second reading. 

The leader of the Opposition, the Marquess of Salisbury, immediately 
moved an amendment to reject the bill, which he termed “the very oddest 
measure ever brought before a British Parliament, taking into account the 
times in which it has been introduced.” He presented the now familiar 
Conservative arguments against the bill, and concluded by proposing that 
the Government postpone it to permit the holding of general discussions 
by the party leaders to produce a comprehensive scheme of reform, cov- 
ering both the Lords’ composition and powers. Viscount Samuel, the 
Liberal Party leader, reiterated the request for an all-party conference. 
He admitted that the Government might have its bill over the Lords’ 
opposition by the end of 1949, under the Parliament Act, 1911, and that 
for the Lords to reject it, therefore, would be essentially futile. He insisted, 
however, that legislation achieved instead by general agreement “would 
be a sign of great moral and political strength in our ancient Constitution, 
and especially in this House.” 

In reply, Viscount Addison served notice that the Government 
regarded the passing of the present bill, or with agreed amendments, as 
essential and that after the bill was passed the Government would be 
willing to discuss the further question of the Lords’ composition. He then 
agreed to a proposal by the Opposition leader to adjourn the debate until 
February 2, to permit both sides to reconsider their position. 

When debate was resumed, Viscount Addison announced that the 
Government was willing to enter into a conference on the subject to 
discuss the powers of the House of Lords. Lord Samuel indicated an 
immediate willingness to accept the Government proposal, but the Con- 
servative leader withheld his consent until the following day, when the 
Government agreed that the discussion of the Lords’ powers “should be 
limited to ensuring reasonable time for the due performance of their 


2 The Lords had convened at this time to examine and debate orders made under the Supplies and 
Services (Extended Purposes) Act, 1947, and to discuss the economic situation. See 151 H.L. Deb. 
5 ser., 1409-1470. 
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functions by that Chamber.” Further debate on the subject, which was 
already thrown off balance by these negotiations conducted outside the 
chamber, was adjourned until after the conference could be held.** 


THE CONFERENCE REPORT 


The conference of party leaders met on February 19 and on six sub- 
sequent occasions.?*. Discussions and documents were considered private 
and information concerning them was withheld until the White Paper 
on the subject was published. The question of composition of the Lords 
was first dealt with, and on this subject an impressive unanimity was ob- 
tained. As the report stated: 


“If it had been possible to achieve general agreement over the whole field of 
Powers and Composition, the party representatives would have been prepared to give 
the following proposals further consideration, so as to see whether the necessary details 
could be worked out, and, if so, to submit them, as part of such an agreement, to their 
respective Parties. 


(1) The Second Chamber should be complementary to and not a rival to the 
Lower House, and, with this end in view, the reform of the House of Lords should be 
based on a modification of its existing constitution as opposed to the establishment of 
a Second Chamber of a completely new type based on some system of election. 


(2) The revised constitution of the House of Lords should be such as to secure 
as far as practicable that a permanent majority is not assured for any one political Party. 


(3) The present right to attend and vote based solely on heredity should not by 
itself constitute a qualification for admission to a reformed Second Chamber. 


(4) Members of the Second Chamber should be styled ‘Lords of Parliament’ and 
would be appointed on grounds of personal distinction or public service. They might 
be drawn either from Hereditary Peers, or from commoners who would be created 


Life Peers. 


(5) Women should be capable of being appointed Lords of Parliament in like 
manner as men. 


(6) Provision should be made for the inclusion in the Second Chamber of 
certain descendants of the Sovereign, certain Lords Spiritual and the Law Lords. 


(7) In order that persons without private means should not be excluded, some 
remuneration would be payable to members of the Second Chamber. 


(8) Peers who were not Lords of Parliament should be entitled to stand for 
election to the House of Commons, and also to vote at elections in the same manner 
as other citizens. 


(9) Some provision should be made for the disqualification of a member of the 
Second Chamber who neglects, or becomes no longer able or fitted, to perform 
his duties as such.”” 


21153 H.L. Deb. 5 ser., 873-882. 


22 The party representatives who attended for the Caer were Prime Minister Clement Attlee, Lord 
President of the Council Herbert Morrison, Lord P. ny Seal Viscount Addison, Lord Chancellor 
Viscount Jowitt, and Chief Whip William Whitely; for the Official Opposition, Anthony Eden, 
the Marquess of Salisbury, Viscount Swinton, and Sir David Maxwell-Fyfe; and, for the Liberals, 
Viscount Samuel and Clement Davies. 


23 Parliament Bill, 1947. Agreed a on Conclusion of Conference of Bete Leaders, February- 
April, 1948. (Cmd. 7380), & previous reform proposals in W. Jennings, Parliament 
(Cambridge, “ae pp. Yiessh PA. Keith, at Constitution of England from Queen Victoria 
to George VI (London, 1940), I, pp. BL J. Laski, Parliamentary Government in England 
= ae 1938), pp. 88-111; R. Muir, How yt - is Governed, 4th ed., (Boston, 1940), pp. 
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Although the party leaders’ general acceptance of these points was 
the most promising accomplishment yet achieved on this controversial 
topic, a settlement on the powers of such a reconstituted House of Lords, 
however—fundamentally, the proper length of the Lords’ delaying period 
—constituted the stumbling block to agreement. The Government repre- 
sentatives were willing to extend the period of delay under the Parliament 
Bill from one year after second reading in Commons to a period of nine 
months after third reading, if the latter proved to be longer in the case of 
a particular bill. The Conservative leaders stated they would accept a 
period of eighteen months after second reading, or twelve months from 
third reading. The Liberal leaders were satisfied with the Government 
proposals and were prepared to accept them, in the interest of obtaining 
reform on the question of composition. Over the essential difference of 
only three months, however, “the Party representatives concluded that 
there did not exist between them that basis for further discussions which 
would warrant carrying negotiations beyond their present stage,” and 
the conference meetings were terminated. 


Tue Lorps’ REJECTION 


When the Lords resumed deliberation upon the measure June 8, the 
Lord Chancellor, Viscount Jowitt, stated that the Government had entered 
the conference to see if conditions for agreement existed, and that although 
the conference narrowly missed achieving everything, it actually achieved 
nothing. The Opposition’s insistence on a twelve month delay require- 
ment, he said, meant that Parliament would be under their control for 
two-fifths of its lifetime, and the Government could not accept that 
measure of control. He urged the Lords not to reject the bill outright, 
but to let it proceed to committee stage. The Marquess of Salisbury moved 
rejection, nevertheless, on grounds that the bill would go far to establish 
single-chamber government and deprive the country of vital constitutional 
safeguards. He insisted that the three months’ difference was fundamental, 
though his party was still willing to discuss a comprehensive solution to 
the problem which preserved essential safeguards. Viscount Samuel, for 
the Liberals, supported the Government position, stating his belief that 
appropriate concessions had been made, and that the precise length of 
the delaying period was less important in these times of greater public 
political alertness. 

The following day produced an appeal from the Archbishop of 
Canterbury to carry the measure to committee stage because, he argued, 
the bill would become law anyway and, unless amended, would leave 
the Lords unreformed. A last minute offer of the Lord Chancellor, an- 
nouncing that the parliamentary Labour Party had that morning agreed 
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that if the Lords would carry out a second reading of the bill, the Gov- 
ernment would consider amendment of the delaying period along the 
lines of their proposal in the White Paper, was rejected by Salisbury as 
no offer at all. In the following division, the Lords voted 177 to 81 to 
reject the bill on second reading, a drastic rebuke not handed a Govern- 
ment since 1914.74 

The Government made no further gesture of conciliation, but replied 
to the Lords’ rejection by ordering a short extra session of Parliament to 
obtain the second of the necessary enactments of the bill in three separate 
sessions of the House of Commons. 


THE SHoRT SESSION 


The session was convened September 14 and presented with a sixty- 
five word Speech from the Throne—unprecedented in its brevity—stating 
that further consideration of the Parliament Bill was desired.2> Actually, 
the House took occasion to discuss a number of other matters, particularly 
in the broad debate on the Address, and second reading debate was not 
held until September 20, after which the House divided 319 to 192 in the 
bill’s favor.2 Committee of the Whole stage was reached the next day, 
though the provision of the Parliament Act, 1911, that any bill passed 
under its terms must, in effect, be in identical form each of the three times, 
required the committee procedure to be formalized, i.e., neither amend- 
ment nor debate was permitted.27 Such a procedure was good evidence 
that no further attempt to reach an understanding with the Lords would 
be made by the Government, though it was still not too late to undertake 
an “agreed” amendment. Third reading debate followed immediately, 
whereupon a favorable division of 323 to 195 caused the bill to be read 
a third time and passed.”* 

Although the Conservatives were committed to defend the Parliament 
Act’s terms in principle, they displayed little enthusiasm for their practice. 
Members on both sides of the House, indeed, were obliged to conduct a 
debate all of whose arguments had been heard before and would, most 
likely, have to be heard again. At least, what the debate lost in originality, 
it gained in practice. 


24156 H.L. Deb. 5 ser., 443-523, 530-602. Labour peers were joined in the division by nearly thirty 
Liberals, three Lords Spiritual and a few Conservatives. The Times (London), June 10, 1948. 


23 456 H.C. Deb. 5 ser., 4. Although sandwiched between the regular annual sessions, it was counted 
as a full fourth session; that of 1948-49, commenced October 26, thus becomes the fifth. 


26 456 H.C. Deb. 5 ser., 522-642. 


27 456 H.C. Deb. 5 ser., 709-732. This relatively novel, though necessary, procedure led an Opposition 
speaker to complain: ‘‘The first Government Business which we transact this afternoon is to say 
that that Committee when it meets shall not debate, that that Committee, not having debated, 
shall not divide, and that that Committee, not having either debated or divided, shall not amend.” 


28 456 H.C. Deb. 5 ser., 736-829. Altogether, Commons devoted about twelve and one-half hours of 
debate to the bill’s second consideration. 
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House of Lords’ action was even more perfunctory when second 
reading was moved on September 23. After only six speeches requiring 
less than two hours’ time, they rejected a third reading by 204 votes to 34.?° 

The way for the third and final episode was now cleared. Indeed, 
the Government’s intention to proceed with the bill was announced 
October 26 in the King’s speech opening the fifth (1948-49) session of 
Parliament, and was reaffirmed by the Prime Minister in the debate 
that followed.*° 

Since the 1911 Act stipulates that two years must elapse between 
Commons’ first second reading and third final passage of a disputed bill— 
in this instance a time to be measured from November 11, 1947—the 
Parliament Bill can thus become law in December, 1949.*: In order to get 
the bill with minimum delay the Government expected to continue the 
fifth session, as the last full one possible before the 1950 general election, 
for some fourteen months, making it the longest of the Parliament.*? 


CONCLUSION 


It must be recorded that these parliamentary transactions, for all 
their length, were neither searching nor objective in treating the funda- 
mental second chamber problem. The strategy of partisan advantage was 
ever uppermost throughout the discussions, ending most of them at a tu 
quoque level. The nine-proposition agreement resulting from the con- 
ference of party leaders is a solid contribution, to be sure, epitomizing 
several decades of constructive thought on Lords’ reform. To give specific 
effect to its terms, which may yet be possible after the general election, 
would still raise some issues of controversy, but none that could not be 
resolved in good faith. 

It is too much, perhaps, to expect an easy rendering of the problem; 
the alternatives of “end or mend” still point the dilemma. A second 
chamber constituted on a popular foundation can be suspected of ambition 
to exercise more power than the Lords do now, and an assertive upper 
house can hardly be reconciled with the English doctrine of ministerial 
responsibility. To retain the Lords as a body divested of any effective 


29158 H.L. Deb. 5 ser., 207-240. Reversing their previous stand, Liberal peers now voted against the 
bill. 


3° 457 H.C. Deb. 5 ser., 7; 31-32. The controversial iron and steel bill was also listed for consideration, 
and was introduced soon thereafter. 


*1 The Parliament Act provides that its terms operate if a bill, other than r. money bill, having been 
passed by Commons in three successive sessions, and “sent up to the House of Lords at least 
one month before the end of the session, is rejected by the House of Lords in each of these 
sessions.”’ It also states that “A Bill shall be deemed to be rejected by the House of Lords if it 
is not passed by the House of Lords either without amendment or with such amendments only 
as may be agreed to by both Houses.”” Otherwise, however, the act does not define what con- 
stitutes rejection. Presumably, therefore, if the Lords should take no immediate action on the 
bill, after Commons has passed it a third time, the only way the government could force the 
issue and obtain the royal assent at the earliest date would be to prorogue the parliamentary 
session on December 12, 1949. 


32 The Times (London), October 25, 1948. 
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power whatever, on the other hand, always admits the possibility of single- 
chamber government by an unprincipled and uncontrolled majority. 

Under the circumstances, therefore, the arguments for the Labour 
proposal to reduce, but not eliminate, the Lords’ delaying power are per- 
suasive. The present Conservative advantage in the House of Lords, which 
permits them to have the last word, “whether in power or whether in 
opposition,” is insupportable. If a weakness of Labour’s case is the lack of 
a specific mandate from the election of 1945, it can be balanced by their 
unvarying success in holding seats in the by-elections. Further, however 
hallowed the concept of the election mandate may be as a principle, it is 
not easily transferred from pure to applied form. Parliamentary govern- 
ment is not government by referendum. A cabinet and a parliamentary 
majority can not be expected to renounce all controversy for the last 
two-fifths of their life. 

It is perhaps unavoidable that a second chamber, to function as a 
restraining influence upon rapid and ill-considered change, must be con- 
servative—but it need not be partisan. Certainly, the Conservatives have 
not produced an effective rationale of the anachronism that is the present 
House of Lords, nor have they much tried to.** Their belated conversion 
to the need for reconstituting the upper chamber is not very convincing 
against the history of their own neglect of the matter when they enjoyed 
power and opportunity to effect such a change. Nor is their case improved 
by their unwillingness to trade three months’ delaying power by the Lords 
in return for the conference proposals of reform. Although the Lords 
may insist that the controversy is not one of their own seeking, they must 
now bear the blame for throwing away an opportunity to solve an old 
and vexatious problem, and to accomplish a substantial improvement in 
the machinery of English government. 


33 Prior to the publication of the all-party conference report, the Conservative Party stated its general 
case on the subject in a pamphlet, The House of Lords: A Survey of Its History and Powers 
(London, Conservative Political Centre, 1947). 














THE CHARTER OF THE ORGANIZATION OF 
AMERICAN STATES 


Harotp E. Davis 
The American University, Washington, D.C. 


FTER fifty-eight years of amorphous existence the Inter-American 

system has adopted a charter and a name, and has defined its posi- 

tion as a regional arrangement. The charter was the most import- 
ant single achievement of the Bogota Conference. It is worthy of note 
particularly for the skill with which it has embodied the existing Inter- 
American system: a co-operative association of sovereign nations, juri- 
dically equal, freely seeking certain common purposes. The new name was 
deliberately chosen to avoid any suggestion of the merging of nationalities, 
a meaning which might, perhaps, have been conveyed by using the name 
Pan American Union for the whole system as had been suggested by Luis 
Quintanilla. 


The Charter in General. The general purpose of consolidating the 
many Inter-American agreements and practices, including the innovations 
of the past decade and a half, seems to have been achieved in large 
measure. The difficult problem of defining the relation of the regional 
system to the United Nations, in accordance with Articles 52-54 of the 
United Nations’ Charter, was approached realistically and seems to have 
been solved in a manner to permit full use of Inter-American peace ma- 
chinery without conflict with the authority and jurisdiction of the United 
Nations.' The fact that this issue had been met to a considerable extent 
in drafting the Inter-American Treaty of Reciprocal Assistance at Rio de 
Janeiro in 1947, simplified the task.? 


Relations to Treaties of Rio de Janeiro and Bogotd. It appears that 
the Charter of the Organization of American States has been drawn with 
a view to encouraging the general ratification of the recent Treaty of Rio 
de Janeiro and the new Pact of Bogota, which consolidate the commit- 
ments of the American states concerning collective security and the peace- 
ful settlement of disputes respectively. Their ratification is not made a 


1On this question see the illuminating discussion by the Director General of the Pan American Union, 
rto Lleras Camargo, in his Report on the Results of the Conference: Inter-American Confer- 

ence for the Maintenance of Continental Peace and Security, Rio de Janeiro, August 15-September 2, 

1947, Congress and Conference Series No. 53, Pan American Union, Washington, D.C., 1947, 

pp. 4142. The relationship of the Pan American Union with the League of Nations was discussed 
several times by the League of Nations. See: League of Nations, Official Journal, Special Supple- 

ment No. 125, Geneva, 1934, pp. 48 ff.; Special Supplement No. 138, Geneva, 1935, p. 127; Special 
Supplement No. 139, Geneva, 1935, pp. 63 ff. League of Nations, Assembly, First Committee, 
Relation between the League of Nations and the Pan American Union, Geneva, 1935. See also, 
Warren H. Kelchner, Latin American Relations with the League of Nations, Boston, 1929, 207 p. 


2 Josef L. Kunz, “The Inter-American Treaty of Reciprocal Assistance,” in The American Journal of 
International Law, Vol. 42 (1948), pp. 111-120. For the text of the treaty and comments by 
members of the United States delegation to the Rio de Janeiro Conference see The Department of 
State Bulletin, Vol. 17 (1947), pp. 565-575. 


439 








440 THE WESTERN POLITICAL QUARTERLY 


condition of membership in the Organization, yet the Charter has been 
tied to these two treaties at numerous points. The Charter includes 
sections on collective security (Chapter V) and the pacific settlement of 
disputes (Chapter IV) which obligate the ratifying nations to observe at 
least the fundamental principles of the two pacts. This is a significant 
lever to encourage general ratification of the two treaties. Moreover, al- 
though these provisions of the Charter may be interpreted largely as 
pledges without coactive effects, the powers granted elsewhere in the 
Charter to the Council, and to the Meetings of Consultation of Ministers 
of Foreign Affairs would seem to give a certain binding effect. 


The Two-thirds Rule. The Charter requires ratification by two-thirds, 
or fourteen of the signatory states. The confidence of the Conference in 
the ratification of the Charter is demonstrated by a resolution which gives 
the Council interim authority to act. Since sixteen nations, not including 
the United States, had ratified the treaty drawn up at Havana, in 1928, 
as a charter of the system,* and since the Charter contains no very radical 
innovations, it is not unreasonable to expect its prompt ratification. There- 
fore, the Organization has a good chance of beginning rather promptly 
with a group of member nations which have accepted the same funda- 
mental obligations in respect to collective security and the peaceful settle- 
ment of disputes. Adoption of the two-thirds rule for ratification was 
doubtless prompted in part by the unfortunate experience of the 1928 
Treaty of Havana, as well as by the principle of ratification used in the 
Charter of the United Nations. Although worthy of note as a departure 
from the venerable principle that all American states participate in the 
Inter-American system as of right, the employment of the same rule in 
the Treaty of Reciprocal Assistance,* and in other Inter-American treaties, 
had set the precedent. 

Membership in the Organization is clarified by the terms of the 
Charter, and this should help to solve the constantly perplexing problem 
as to what nations may participate in Inter-American conferences. For 
one thing, the question is now more clearly separated from the individual 
policies of the various states. The language adopted in the new Charter 
is (Art. 2): “All American states that ratify the present Charter are mem- 
bers of the Organization.” Of course, non-member signatories of Inter- 
American treaties will not lose their specific treaty rights. Moreover, the 


3 Ratifications took place slowly. As of November 1, 1930, the Convention had been ratified only by 
Brazil, the Dominican Republic, Guatemala, Mexico and Panama. By January 1, 1948, however, 
all but Argentina, Colombia, El Salvador, Honduras and Paraguay had ratified. See Carnegie 
Endowment for International Peace, International Conferences of American States, 1889-1928, New 
York, 1931, pp. 398-403; and Pan American Union, Division of Legal Affairs, Status of the Pan 
American Treaties and Conventions Revised to January 1, 1948, Washington, D.C., 1948, p. 3. 


4Costa Rica was the fourteenth state to ratify the Treaty of Reciprocal Assistance which thus became 
effective early in December, 1948. Ten days after Costa Rica’s ratification was deposited with the 
Pan American Union she invoked the treaty in respect to an invasion of her territory across the 
Nicaraguan border. 
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Charter does not solve the closely related problem of de facto recognition 
and recognition through consultation.® In this connection it is interesting 
to note that the Project of a Charter which the Governing Board of the 
Pan American Union presented for consideration at Bogota provided 
(Art. 2) that “The American states are, as of right, members of the Inter- 
American system.” ® The committee which drew up this draft charter 
had also considered, but decided against including the principle, that 
“continuity of political relations among the American States is independ- 
ent of the internal policy of each of the members of the System.” 

In many ways it now seems fortunate that the Havana Treaty of 
1928 failed to secure the required unanimous ratification, and so did not 
go into effect.’ Had it been adopted the hemisphere system would have 
had much clearer definition during the international crisis of the nineteen 
thirties, but it would have lacked political functions and many of its pres- 
ent instrumentalities. 

The most important new instrumentality developed during these 
years was that of consultation through meetings of foreign ministers. Con- 
sultation was agreed to at Buenos Aires in 1936. The procedure, defined 
and developed at Lima in 1938, and at Mexico City in 1945, was used 
with considerable success during the War. Such wartime agencies as the 
Inter-American Financial and Economic Advisory Committee, the Inter- 
American Defense Board, and the Emergency Advisory Committee on 
Political Defense also gave such evidence of permanent usefulness that 
the Mexico City Conference in 1945 proposed their retention in perma- 
nent form.* Moreover a considerable number of specialized Inter-Ameri- 
can agencies had developed, organizations of an autonomous character, 
devoted to various cultural, social, and economic purposes. Some of them 
were established by Inter-American treaties, while others, though semi- 
official or private in character, were also important to the work of the 
official Inter-American agencies. Among these were the Inter-American 
Indian Institute, the Inter-American Coffee Board, the Inter-American 
Institute of Agricultural Sciences, the Permanent American Aeronautical 
Commission, the Permanent Institution of the Pan American Highway 
Congresses, and the Pan American Institute of Geography and History.?° 


5On the question of the right of unrecognized governments to participate in Inter-American conferences 
see the article by Josef L. Kunz referred to in footnote 2. Resolution XXXVI refers the question 
of the recognition of de facto governments to the Inter-American Juridical Committee for study 
and recommendation. 

® Project of the Organic Pact of the Inter-American System, submitted to the Ninth International Confer- 
ence of American States by resolution of the Governing Board of the Pan American Union at the 
meeting of February 4, 1948. Washington, Pan American Union, 1948. 48 p. mimeo. 

TSee footnote 3. 

8 Resolution entitled ‘Reorganization, Consolidation, and Strengthening of the Inter-American System,” 
inal Act of the Inter-American Conference on Problems of War and Peace, Mexico, DF., Febru- 
ary 21, March 8, 1945 (Provisional English translation, mimeo.), pp. 11-15. 

®See Report on Specialized Inter-American Organizations submitted to the Ninth International Conference 
of American States . . . Washington, Pan American Union, 1947, 35 p. mimeo. 

% For a list of Inter-American organizations as of 1944, see Mary Margaret Ball, The Problem of Inter- 
American Organization, Stanford University, 1945, pp. 
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Complexities of the System. The system as it emerged from the War 
was obviously too complex and heterogeneous. It included a large number 
of separate agencies whose relationships to the central organization were 
complicated and loosely defined. Its structure was embodied largely in 
resolutions of the Conferences, and in a large number of multilateral 
treaties, most of them ratified by only part of the signatory nations." In 
part the Inter-American system rested merely on practice and precedent. 
Action under Inter-American agreements frequently depended upon the 
initiative of the signatory states, while the Pan American Union and its 
Governing Board, at least prior to 1945, was restricted in large measure 
to non-political functions, and was only in the most limited sense the 
central organ of a system. 


Proposals for Reorganization. Only five years after the 1928 treaty 
had been drawn up the question of possible modifications of the organiza- 
tion of the Pan American Union was considered by the Seventh Inter- 
national Conference of American States at Montevideo,!? and a resolution 
was there adopted referring the matter to the next Conference. In 1938 
a project for an Association of American Nations was presented at the 
Lima Conference by Colombia and the Dominican Republic, and referred 
by resolution to the International Conference of American Jurists for 
study and report to the Pan American Union in advance of the meeting 
of the Ninth International Conference of American States, originally 
scheduled for 1943.1* This Conference, several times postponed is, of 
course, the one which has been concluded recently at Bogota. 

The Lima Conference avoided the drafting of treaties and conven- 
tions preferring clear reaffirmation of the principles of Inter-American 
public law, and the implementation of political solidarity through the 
process of consultation. In referring the question of the projected orga- 
nization to the Governing Board for study, the resolution of the Lima 
Conference pointed out three problems which had stood in the way of 
its acceptance. They were (1) the solution of international American 
conflicts, (2) definition of an aggressor, and (3) the question of sanctions 
against an aggressor.** Hence it is important to note that the agreements 
in respect to these three fundamental problems reflected in the Act of 
Chapultepec, the Treaty of Rio de Janeiro, and the Pact of Bogota, were 
an essential basis for the present Charter. 


11 For ratifications see Status of the Pan American Treaties and Conventions Revised to January 1, 1948, 
op. cit., Pp. 


12 The International Conferences of American States, First Supplement, 1933-1940, Washington, 1940, p. 81. 

13 Ibid., p. 243. 

14 bid. See also Samuel Flagg Bemis, Latin American Policy of the United States, New York, 1943, 
pp. 356-361. 
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Juridical Basis of the Charter. The excellent recapitulation of the 
juridical bases of the system which is found in Chapter II (Principles) 
and Chapter III (Fundamental Rights and Duties of States of the Charter) 
is worthy of special note. This typically American approach to forming 
a charter through substantial agreement upon juridical and political prin- 
ciples is based upon the historical heritage of the American states as well 
as upon a large corpus of Inter-American instruments including, among 
others, the Montevideo Convention on the Duties and Obligations of 
States, the Declaration of Mexico, the Declaration of Lima, the American 
Declaration of the Rights and Duties of Man, and the International Amer- 
ican Charter of Social Guarantees (the last two adopted at Bogota). 


Project of Charter Presented to the Conference. The special commit- 
tee of the Governing Board which drafted the proposal for a charter to 
be presented at Bogota was able to draw upon a wealth of previous pro- 
posals and suggestions. In addition to the Havana Treaty of 1928, there 
were the discussions and resolutions of Montevideo (1933), and Lima 
(1938), the Resolution No. IX adopted at Mexico (1945), projects sub- 
mitted by Colombia, the Dominican Republic, Ecuador and Guatemala, 
and a very provocative draft prepared by Luis Quintanilla, Ambassador 
of Mexico. These various proposals had been studied by the Inter-Ameri- 
can Juridical Committee and other Inter-American agencies. Even more 
important than any of these sources, however, was the long experience 
with Inter-Americanism in operation. In general the recommendations 
followed those made at the Mexico City Conference, especially in at- 
tempting to improve and strengthen the Inter-American system “for the 
purpose of adjusting and solving inter-American problems,” and of main- 
taining “the closest relations with the proposed general international orga- 
nization.” ** In the main the recommendations contained in the project 
of the Governing Board were adopted, although a number of significant 
changes were made, and the Charter as a whole emerged greatly altered 
in form and language. A comparison between the final project and the 
final text of the Charter would reveal many of the problems of Inter- 
American relationships. 


Organs of the Organization. The Charter defines six “organs” of the 
organization: (a) the Inter-American Conference, (b) the Meeting of 
Consultation of Ministers of Foreign Affairs, (c) the Council, (d) the 
Pan American Union, (e) the Specialized Conferences, and (f) the Spe- 
cialized Organizations.*® 


% Resolution adopted at Mexico, 1945. Final Act of the Inter-American Conference on Problems of War 
and Peace, Mexico, Provisional English Translation, Mexico, March 8, 1945, p. 11. 


16 Chapter IX, Art. 32. 
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The Inter-American Conference. The Inter-American Conference 
(formerly the International Conference of American States) is defined as 
“The Supreme Organ of the Organization of American States,” and is to 
meet every five years, instead of every four years as provided at Mexico 
City.?” 


Meetings of Consultation and Advisory Defense Committee. In 1938 
meetings of Consultation of Foreign Ministers were authorized by resolu- 
tion at Lima, and such meetings were held at Panama in 1939, at Havana, 
in 1940, and at Rio de Janeiro in 1942. The Meeting of Consultation is 
the principal agency through which the provisions of the Inter-American 
Treaty of Reciprocal Assistance are carried out, and this treaty, as noted, 
governs the operations of the Meeting to a considerable extent. The 
Charter provides that it shall assemble upon request of any member if 
an absolute majority of the Council of the Organization (see below) so 
decides.** In case of an armed attack in the hemisphere the Meeting of 
Consultation is to be called by the chairman of the Council, who shall 
call a meeting of the Council at the same time (Art. 43). The procedure 
of consultation is, of course, governed by treaty, but the Charter provides 
that the member States shall apply the measures and procedures specified 
(Arts. 24-25). Except that the Council is given the authority to serve as 
a Meeting of Consultation in an emergency, the procedure of consultation 
remains essentially as developed at Havana.” 

The Council is to be assisted by an Advisory Defense Committee, 
consisting of “the highest military authorities of the American States par- 
ticipating in the meeting of Consultation” (Arts. 44-47). This arrange- 
ment, adopted in place of a proposed Inter-American Defense Council to 
replace the Inter-American Defense Board, will be referred to later. 


The Council of the Organization. The Governing Board of the Pan 
American Union, in accordance with the new Charter, becomes the 
Council of the Organization. It is composed, as before, of one representa- 
tive from each member state. Once the Charter becomes effective the 
significant difference in this respect will be that only those states which 
have ratified it, or which subsequently ratify, will have representation. 
The Resolution adopted at the Mexico City Conference provided for rep- 
resentation entirely separate from the diplomatic representation in Wash- 
ington. Apparently this concept has not proved practical, some of the 
smaller states, particularly, objecting on the score of expense. The Project 
of a Charter presented at Bogota, therefore, contained two alternative 


17 Chapter X, Arts. 33-38. 
18 Arts. 39-40. This provision corresponds to Arts. 13-16 of the Treaty of Reciprocal Assistance. 


See Report of the Second Meeting of the Ministers of Foreign Affairs of the American Republics, 
Washington, 1940, pp. 36 ff. 
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articles, one based on the resolution of the Mexico Conference, and one 
a compromise which permitted “in exceptional circumstances” the ap- 
pointment of “the diplomatic representative accredited to the Government 
of the country in which the Pan American Union has its seat.” 2° The 
Charter provision, in effect, adopted the second alternative, providing 
in simpler language that “the appointment may be given to the diplomatic 
representative accredited to the Government of the country in which the 
Council has its seat.” ?? 

The Council is the permanent executive agency of the Organization, 
and its work touches on every Inter-American agency. Its clearer separa- 
tion from the structure of the Pan American Union is partly the result of, 
and partly a means to its being given enlarged powers, especially political 
functions. A beginning in this direction was made in Resolution IX of 
the Mexico Conference which recommended that the Governing Board 
be given functions in connection with the investigation and conciliation 
of disputes, that it become the organ for carrying out the actions of the 
meetings of foreign ministers (Meetings of Consultation), and that it be 
given the authority to coordinate the activities of the various specialized 
Inter-American agencies. The Council is now given authority in the 
Charter, as under the Treaty of Reciprocal Assistance, to deal with an 
armed attack and, through its President, to call a Meeting of Consulta- 
tion.22. Under the arrangements for the peaceful settlement of Inter- 
American disputes in the Pact of Bogota (Article 8) the Council is the 
agency through which the procedure of investigation and conciliation is 
initiated. This machinery for the pacific settlement of disputes between 
American states is brought into the Charter by reference in Article 23. 
Rather interestingly, there is no specific mention of this function in the 
enumeration of the powers of the Council in Chapter XII of the Charter. 
The Council is also authorized “to promote and facilitate collaboration 
between the Organization of American States and the United Nations 
and between the specialized Inter-American Organizations and similar 
international ones.” 22 Such agreements require that the Inter-American 
organizations retain their identity and status as parts of the Organization 
of American States.”* 


Organs of the Council. Three specialized councils are established as 
organs of the Council of the Organization of American States: (1) the 
Inter-American Economic and Social Council, authorized by the Mexico 
Conference to replace the wartime Financial and Economic Advisory 


® Project of Charter, Art. 33. 

21 Art. 48. Italics of the author. 

22 Arts. 43 and 52. On the question of political functions see Ball, op. cit., pp. 74-76. 
3 Art. 53 (e). 

% Art. 100. 
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Committee, (2) the Inter-American Council of Jurists, with the old Inter- 
American Juridical Committee of Rio de Janeiro as its Permanent Com- 
mittee, and (3) the Inter-American Cultural Council, which is an official 
Inter-American agency in the cultural field. 

Although the Council of the Organization is given authority to draft 
statutes for these specialized councils (Art. 62), a task which has already 
been carried out for the Economic and Social Council, it seems that in 
general the councils are to enjoy considerable autonomy within the pro- 
visions of the Charter (Art. 58). In agreement with the Council of the 
Organization they may establish working arrangements with the corres- 
ponding bodies of the United Nations (Art. 61). This last provision 
should provide the basis for solving such problems as that of the relation- 
ship of the Inter-American Economic and Social Council to the activities 
of the Economic and Social Council of the United Nations in Latin 
America, on which considerable progress has been made. 

In accordance with the recommendation of the Mexico Conference, 
a proposal was presented to the Bogota Conference to establish an Inter- 
American Defense Council which was to succeed the wartime Inter- 
American Defense Board. The Conference decided against this arrange- 
ment, and the Charter provides instead, as previously noted, for a Defense 
Committee which is advisory to the Meetings of Consultation of Ministers 
of Foreign Affairs (Arts. 44-47). Although all the implications of this 
decision are not clear, the desire of the member states to retain complete 
control over military policy is apparent. Likewise notable is the absence 
of any provision for continuing another prominent wartime agency, the 
Emergency Committee on Political Defense, located at Montevideo. 


Pan American Union. The Charter defines the functions and status 
of the Pan American Union as “the central permanent organ of the Or- 
ganization of American States and the General Secretariat of the Organiz- 
ation” (Art. 78). The Director General now becomes the Secretary 
General, elected by the Council for a term of ten years. He may not be 
re-elected nor succeeded by a person of the same nationality (Art. 79-81). 
The Assistant Secretary General is likewise elected for a ten-year term, 
but is eligible for re-election. This arrangement seems to represent a satis- 
factory solution to what has been one of the most embarrassing difficulties 
in the organization during the past years. 


Organization of the Secretariat. The Secretary General is given the 
authority to determine the number of department heads, to appoint them, 
and to regulate their duties (Art. 84, sec. 6). Under this broad authority, 
presumably, the recent reorganization of the staff into five departments 
(Administrative Services, Economic and Social Affairs, International Law 
and Organization, Cultural Affairs, and Information) is confirmed and 
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will be continued. The directors of the second, third, and fourth of these 
departments serve as secretaries of the respective councils. 


Specialized Organizations. The Mexico Conference had recommended 
that the powers of the Pan American Union be extended to include the 
authority to coérdinate the activities of the numerous autonomous special- 
ized Inter-American organizations (Resolution IX). A careful study of 
the programs and activities of the various organizations was made prior 
to the Bogota Conference. The results of this study were presented to 
the Conference which incorporated certain recommendations into the 
Charter. Thus, the Organization of American States is given broad author- 
ity like that used to integrate various autonomous international agencies 
under the Economic and Social Council of the United Nations. The 
Council is to conclude agreements with the specialized organizations. It is 
authorized to obtain reports from them, and it may receive and distribute 
to them the financial quotas contributed by the governments supporting 
the activities of the specialized organizations. As previously noted, the 
Council has the authority “to promote and facilitate” their codoperation 
with other international agencies. The Council’s agreements with the 
specialized organizations may provide for approval of their budgets by 
the Council (Art. 99), but apparently this is not mandatory. 


Conclusions. The new Charter of the Organization of American 
States renders possible a more careful evaluation of the problems and 
potentialities pertaining to the concept of regional organization within the 
framework of the United Nations. Significant is the incorporation in the 
Charter of fundamental juridical principles, including human rights, social 
guarantees, and the rights and duties of states. This represents an advance 
over the recommendation for a separation formulation made at the Mex- 
ico Conference, and it constitutes the culmination of a long discussion 
which has origins reaching back to the Santiago Conference held in 1923. 

The Pact of Bogota provides for the peaceful settlement of all Inter- 
American disputes within the hemisphere and without resort to the Uni- 
ted Nations. It should be noted, however, that no Inter-American court 
is contemplated in the Pact, or provided in the Charter, so that the 
regional principle is not extended to the area of international justice. The 
arrangements for collective security in the Charter and in the Treaty of 
Rio de Janeiro authorize hemisphere action to meet an immediate threat 
to continental peace.2® Other enforcement measures, however, are left to 
the Security Council of the United Nations. Even though the Charter 
has not yet gone into effect, the Council has already (December 1948) 
acted upon Costa Rica’s invocation of the Treaty of Reciprocal Assistance 
against Nicaragua, by establishing a commission of inquiry. 


2% For an interesting forecast that this might happen once the threat of the use of the power of the 
United States against a Latin American nation was removed, see Ball, op. cit., pp. 79-80. 
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In several respects the Organization of American States is somewhat 
less extensive than that contemplated at Mexico City in 1945. The Emer- 
gency Advisory Committee for Political Defense, established at Monte- 
video to deal with subversive activities during the War, finds no place in 
the Charter. The Inter-American Defense Board is retained by a simple 
resolution until two-thirds of the members vote to dissolve it,2* but the 
desire to guard national control over military policy is reflected in the 
Charter arrangement making the Advisory Defense Committee dependent 
upon the Meetings of Consultation. 

Most of the existing war-time structural accretions of the system may 
be retained under the Charter if the Council and the members of the 
Organization so wish. Meanwhile, perhaps as evidence that the Charter 
is not to be considered fixed and static, new Inter-American agencies, out- 
side the Charter, were approved by action of the Conference. Thus, a 
resolution established an “American Commission of Dependent Terri- 
tories” 27 which, although it has notably different functions, is in some 
respects heir both to the war-time Emergency Committee created by the 
Act of Havana, and the Commission which, though never formally estab- 
lished, had been provided under the Convention on the Provisional Ad- 
ministration of European Colonies and Possessions in the Americas. A 
“statute” was adopted to govern the Inter-American Commission of Wo- 
men, which dates back to the Havana Conference of 1928, but finds no 
place in the Charter itself.?* 

Washington is retained as the official seat of the Council and the Pan 
American Union. There is still no official seat of the Organization as a 
whole. 

Advocates of stronger international organization will look in vain for 
any extensive surrender of national sovereignty in the Charter. Moreover, 
even assuming prompt ratification, the achievement of a closely codrdi- 
nated structure involves the solution of numerous organizational and func- 
tional problems. One of the greatest hopes for its success lies in the fact 
that the Inter-American system has overcome the three principal obstacles 
recited by the Lima resolution in 1938. In some quarters the Organization 
will be criticized for not having achieved a stronger and closer union. 
But students of Inter-American affairs will derive confidence from the 
knowledge that behind the formulas of the Charter lie the realities of the 
common history and aspirations of the American peoples, and a half 
century of experience in international codperation. 


2¢ Pan American Union, Resolution XXXIV, Acta Final, IX Conferencia Internacional Americana, Bogota, 
1948 (Provisional Text), Washington, D.C., p. 53. 


27 Resolution on American Colonies as reported in the New York Times, May 1, 1948. Resolution XXXIII, 
Acta Final, p. 51. 


28 Estatuto Organico de la Comisién Interamericana de Mujeres, Acta Final, p. 24. 





EDITORIAL COMMENT 


CONCERNING A WORLD GOVERNMENT 


Tuomas I. Cook 
University of Chicago 


Many political scientists regard the advocacy of world government as 
naive idealism, evidence of lack of understanding of political realities, and 
consequently a misdirected use of energies, and incompatible with the role 
they profess and fill. A fortiori, therefore, they consider the designing of 
a world constitution a futile academic exercise, and the careful analysis 
and criticism of it a demonstration of absence of insight and perspective. 
Such a position, intelligible in a pure positivist who also confines political 
science to the study of the working of statecraft, is questionable for the 
positivist who regards the facts of behavior, opinion, and thought in com- 
mon men as material for his studies, though the latter would presumably 
confine himself to examination and description of the work and influence 
of those who advocate, rather than to assessment. But on the part of 
political scientists who admit both the normative element in their science 
and the making of value-judgment by men as the raw material of their 
study, the position is completely unintelligible. At the very least they 
would seem under obligation, if they are to oppose or condemn such 
activities, or even to refuse them positive support, to make clear the as- 
sumptions, metaphysical, psychological, or ethical, from which they start, 
and to demonstrate that their conclusions properly and rigorously follow. 

That such demonstration is possible, once granted the assumption, 
(not incompatible with pluralism or instrumentalism,) that an adequate 
metaphysics and ethics must be universalist in character, is itself very 
dubious. Why? First, any such philosophy necessarily implies, whatever 
its insistence on diversity, liberty and functional inequality, a basic human 
equality and mutual interdependence, a final necessity in fundamentals 
of proclaiming an identity of self and others. Second, the historical and 
contemporary records illustrate particularity and conflict. Third, the most 
casual contact with one’s fellows reveals deep fear of war, and a frustrat- 
ing sense of insecurity based thereon, even where men feel war inevitable 
or may desire it now lest worse befall later, or to release taut nerves. 
Fourth, the atomic scientists, who know best the possible consequences 
of the wartime use of the perfected atom bomb, have made it clear that 
at a minimum life would be extirpated, and long impossible, in the vicinity 
where it fell; that far wider devastation through its indirect reaction chain 
is probable, though not in detail predictable; and that, especially if it is 
further perfected and becomes a wider possession, something not lastingly 
to be prevented, the chances of the destruction of all civilized life, and 
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even of all higher organic life on this planet, are very good indeed. Fifth, 
institutional organization appropriate to universalist philosophy, though 
often desiderated and on occasion vainly attempted, has been in the past 
impossible through lack of means. Sixth, modern technology and com- 
munications have eliminated these impediments. Seventh, given the ma- 
terial means, constitutional planning and administrative organization are 
matters of human will and ingenuity; and under such conditions, the 
latter is never inadequate, nor its absence the cause of failure. Eighth, 
imperfection in design is present in all human institutions, and logical ob- 
jection is always possible to all constitutions and devices on the ground 
that they do not clearly provide for all actual or contingent situations, 
nor perfectly satisfy all desires and forces. Ninth, all planned institutions 
start functioning with limited loyalty and much uncertainty; they are 
made, and gain attachment, through experience. Tenth, those who op- 
erate the present machinery of statecraft are by temperament, training 
and immediacy of tasks, incapable of abandoning them for new ones. 
Eleventh, it is the function of the social scientists to criticize institutions, 
to propose and work out reforms where they are in practice inadequate, 
and to offer new ones where the present ones are in their roots defective. 
Twelfth, a Preliminary Draft for a World Constitution has been so 
worked out, devised carefully to meet major difficulties and objections. 
Thirteenth, this draft is probably defective beyond the inescapable neces- 
sity priorly noted. Fourteenth, it is the prime obligation of responsible 
persons who possess relevant knowledge and competence to pool their 
resources, their knowledge, their insights, to overcome such defects or to 
supply a better document. Fifteenth, having so done, it is their duty to 
use the moral force of informed competence combined with manifest 
principle to bring about acceptance and adoption. Sixteenth, it is then 
their duty to give the full support of that knowledge, as experts and critics, 
to make that constitution work, and to improve it. 





HADDOCK v. CIVIL SERVICE COMMISSION* 


Francis D. WorMUTH 
University of Utah 


Mr. Justice Tergiversation delivered the opinion of the court: 


The petitioner Haddock applied for a restraining order against the 
Civil Service Commission, which has given him thirty-day notice of dis- 
charge from federal employment for failure to comply with the so-called 
Incubator Act passed by the 80% Congress, January 1, 1949. The case 
comes before us by certiorari. 

Counsel for the Commission urge that Haddock is a litigious person 
given to bringing nuisance suits and is not entitled to relief in equity. We 
take judicial notice that the petitioner has often vexed the British courts 
with impertinent suits. (See A. P. Herbert, Misleading Cases at the 
Common Law, Uncommon Law, More Misleading Cases.) Nevertheless, 
the petitioner here raises a substantial issue; and even a litigious English- 
man is a person within the meaning of the Fifth Amendment. 

It appears that Haddock has been employed by the Bureau of the 
Census to devise a system of questionnaires for the discovery of Com- 
munists, “fellow-travellers,” potential Communists, and potential “fellow- 
travellers,” to be applied to the whole population in the 1950 census. It is 
planned to publish the names of the subversive characters thus discovered 
for the information of their employers, relatives, and friends. We have 
permitted the House Committee on Un-American Activities and a number 
of patriotic organizations to appear as amici curiae on behalf of Haddock. 
It is argued that Haddock possesses a special skill in the detection of un- 
conventional views, that he is indeed a sort of human spectroscope, and 
that such a work of national importance should not be interrupted. 

Briefly put, the Incubator Act provides that all employees in both the 
classified and unclassified services, with the exception of policy-forming 
officers, must under pain of discharge submit to an operation of sterilization 
to ensure that they do not beget or bear children. The reason is obvious, 
but is in any case stated in the preamble. The government deserves and 
needs the undivided loyalty of its employees. It has long been recognized 
that family ties establish interests, preoccupations, and loyalties inconsistent 
with whole-hearted devotion to the public good. 

Haddock alleges that the act deprives him of life and liberty without 
due process of law. He argues that the right of procreation and the right 
to have a family are “natural” rights of which government may not de- 
prive him. But we have already recognized that “these fundamental hu- 
*This burlesque opinion is intended as a serious criticism of the decision in the United Public Workers 


v. Mitchell. The author does not mean to suggest that the Court would uphold the hypothetical 
statute here discussed, but only that on the precedent of the Mitchell case it should do so. 
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man rights are not absolute.” United Public Workers v. Mitchell, 330 U.S. 
75, 95, 67 S.Ct. 556, 567, 91 L. Ed. 754, 770 (1947). Compulsory steriliza- 
tion statutes have been upheld. Buck v. Bell, 274 U.S. 200, 47 S.Ct. 584, 
71 L. Ed. 1000 (1927). Here no one compels Haddock to accept federal 
employment. “The servant cannot complain, as he takes the employment 
on the terms which are offered him.” Justice Holmes in McAuliffe v. New 
Bedford, 155 Mass. 216, 29 N.E. 517, 518 (1892). If the due process clause 
is not an insuperable barrier to compulsory sterilization, it is not such a 
barrier to that which is attached to a voluntary contract of employment. 

To be sure, the due process clause will invalidate a statute which is 
not reasonably related to a public purpose. But as we said in United 
Public Workers v. Mitchell, supra: “Congress and the President are re- 
sponsible for an efficient public service.” It is not for this court to pass on 
the wisdom of the means employed to achieve this legitimate end. “With 
the wisdom of the policy adopted, with the adequacy or practicability of 
the law enacted to forward it, the courts are both incompetent and un- 
authorized to deal. The course of decision in this court exhibits a firm ad- 
herence to these principles. Times without number we have said that the 
Legislature is primarily the judge of the necessity of such an enactment, 
that every possible presumption is in favor of its validity, and that though 
the court may hold views inconsistent with the wisdom of the law, it may 
not be annulled unless palpably in excess of legislative power.” Nebbia v. 
New York, 291 U.S. 502, 537-8, 54 S.Ct. 505, 516, 78 L. Ed. 940, 957, 89 
A.L.R. 1469 (1934). Likewise, “Questions of policy are not submitted to 
judicial determination, and the courts have no general authority of super- 
vision over the exercise of discretion which under our system is reposed in 
the people or other departments of government. . .. Whether it will result 
in ultimate good or harm it is not within our province to inquire.” Green 
v. Frazier, 253 U.S. 233, 240, 40 S.Ct. 499, 502, 64 L. Ed. 878, 882 (1920). 

To come closer to the case in hand, we said in United Public Workers 
v. Mitchell, supra: “For regulation of employees it is not necessary that 
the act regulated be anything more than an act reasonably deemed by 
Congress to interfere with the efficiency of the public service.” “The use 
of the constitutional power of regulation is for Congress, not for the 
courts.” This would seem to close the question. 

But it is argued on behalf of Haddock that the Incubator Act goes 
beyond what is necessary for the maintenance of the integrity of the public 
service. We encountered in United Public Workers v. Mitchell the argu- 
ment that “Congress has gone further than necessary” by forbidding polliti- 
cal activity not merely to administrative employees but to industrial work- 
ers whose views and actions could have no possible influence on policy. 
We replied: “When, in the judgment of Congress, actions of civil servants 
menace the integrity and the competency of the service, legislation to 
forestall such danger and adequate to maintain its usefulness is required.” 
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To be sure, we recognized in that case the existence of limits on the 
power of Congress. But we pointed out that such limits were to be de- 
termined by the “general existing conception of governmental power,” and 
this conception we found expressed in prevailing practice and a large pro- 
fessional literature. 

On the side of practice, we call attention to the fact that many 
municipalities have refused to employ married women as teachers, which 
clearly shows that conditioning public employment on the absence of 
family is within the existing conception of governmental power. Marriage 
and procreation are not a private affair. “There are, in effect, three parties 
to every marriage, the man, the woman, and the state.” Fearon v. Treanor, 
272 N. Y. 268, 5 N.E. (2d) 815, 816 (1936). 

There is likewise an impressive professional literature in support of 
the policy of the statute. It is well known that Plato in his Republic 
denied both property and the family to the guardians, the administrative 
class of his ideal state. “And this will be their salvation, and they will be 
the saviors of the state. But should they acquire homes or lands or moneys 
of their own, they will become good housekeepers and husbandmen in- 
stead of guardians, enemies and tyrants instead of allies of the other citi- 
zens; hating and being hated, plotting and being plotted against, they will 
pass their whole life in much greater terror of internal than external 
enemies, and the hour of ruin, both to themselves and to the rest of the 
State, will be at hand.” Procopius tells us in his Anecdota that during the 
reign of Justinian, only eunuchs were employed in the civil service of 
Byzantium. The absence of family encouraged them in their devotion to 
the public good, and removed a powerful incentive to private enrichment, 
nepotism, and other expressions of self-interest. It is well known that the 
Catholic Church has found celibacy an important aid in the maintenance 
of an impressive administrative organization. It may well be true, indeed, 
that the coherence of the Church would have broken down without this 
support. 

We find nothing objectionable in the statute. 

Affirmed. 

Mr. Justice Comestible concurred. 

In my opinion, the bill should have been dismissed. Nothing in the 
record shows that the petitioner Haddock is capable of procreation, and 
he is therefore threatened with the loss of no valuable right. A justiciable 
issue is not presented. 

Nevertheless I approve the general tenor of the argument of the 
majority. “All these are questions of policy not for us to judge. For it can 
never be emphasized too much that one’s own opinion as to the wisdom of 
a law must be wholly excluded when one is doing one’s judicial duty.” 


Osborn v. Oxlin, 310 U.S. 53, 66, 60 S.Ct. 758, 84 L. E. 1074, 1080 (1940). 
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The Proper Study of Mankind: An Inquiry into the Science of Human 
Relations. By Stuart Cuase. (New York: Harper and Brothers. 
1948. Pp. xx, 311. $3.00.) 


The Proper Study of Mankind is one of those books which must neces- 
sarily fail in its purpose, yet leaves one impressed and convinced that this 
publication was strictly worthwhile because of effort, message, and read- 
ability. “Some professors seem to feel,” quoting Chase (p. 44), “that if 
they can only get a terminology which is dense enough, they have some- 
how achieved the scientific method. All they have really done is shatter 
the communication line.” The book escapes this category by a long shot, 
but it does bite more than it can chew. Yet, is there any political scientist 
now living in the United States that in his darker moments has not been 
tempted to compare his subject with the two weavers’ work in Hans 
Christian Andersen’s tale of the “Emperor’s New Clothes”? Aside from 
the reality of men, states, governments, the theory and celebrated opinions 
concerning them, where is the substance? Does political science go on 
forever with Aristotle’s view of this, the opinion of a President’s Commit- 
tee on that, this view of what Hamilton did, why Justice Black is different 
from Justice Field, together with large doses of what Coker, Merriam, 
Maclver and others think about what other people think or how they 
behave? When do we come to the point? Or is the point that there is 
no point, save satisfying our Ph.D. Committee, then going forth to per- 
petuate the system? Then we console ourselves with Marbury v. Madison 
and the Jones and Laughlin Steel case, saying, “after all, there is the public 
law field and the actual description of what the courts have held in spe- 
cific cases.” There is also effort at exact description as to what Article 51 
of the Charter of the United Nations means, as to what Marx meant, and 
as to what the Administrative Procedure Act means. But where are the 
principles, rooted in hard fact, that will guide the statesman and the 
people towards the ends of political life? Or, is political and social science 
merely a Ph.D. guild; or, modern man’s counterfeit or substitute for the 
ancient religion with its soul-comfort and future-haven eliminated in favor 
of the latest description of “some aspects” of the Japanese constitution? 

Stuart Chase’s book is good medicine either for those who feel like 
the foregoing, or for those who are supremely satisfied with the present 
round tables and papers at annual and regional meetings. For the former 
there is evidence of hope; for the latter there is large acreage for either (a) 
dismissing and ignoring Mr. Chase, or (b) profound disagreement. In any 
case, this reviewer feels the book should be read by every one of us. Even 
a good snort has human value. 
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The volume is an effort to ascertain whether or not the social sciences 
have produced any “laws and principles and techniques which a man 
could rely on” (xv). The final three chapters present a review of the 
findings in terms of the great question, “How can mankind stop war?” 
Many will scoff; but the suggestions are more than provocative and should 
be read, weighed, and given additional interpretation. For Chase distin- 
guishes between social science, type one, and social science, type two. “The 
former attempts to add verifiable knowledge to the storehouse; the latter 
is content to speculate about human relations, frame hypothesis from time 
to time, but leave the proof to others” (p. 38). The latter describes much 
of what appears in our learned journals the past fifty years. Dr. John C. 
Flanagan, psychologist for the testing service, American Council of Edu- 
cation, in charge of the AAF pilot-testing program of World War II, is 
presented as a social scientist, type one. Karl Marx is a social scientist, 
type two, despite his enormous work with mountains of data. Political 
science gets very little mention in the entire volume. It is reported 
(p. 216) that it “has a good deal of theory trouble,” that its experts “have 
worked out some excellent operating techniques,” and that “the next step 
is to team up with the other disciplines—sociology, anthropology, psychol- 
ogy—to get a broader base for political theory and generalization.” 

Of seventy-two distinguished American social scientists listed in the 
foreword, eight—Beard, Dimock, Emmerich, Hyneman, Lasswell, May, 
Merriam, and Odegard—are the political scientists on whom Mr. Chase 
chiefly relied for guidance and reports. Measured by the book in print, 
one of three things is probably true: either political science is woefully 
unimpressive and deservedly weak; or, Messrs. Beard, Dimock, et. al, are 
notably ignorant and in addition ineffective reporters; or, Stuart Chase 
successfully resisted all efforts, his own included (see pp. xvi-xix), to be 
impressed by any political science of the type one, should there be any in 
existence. As this is a book about social science, type one, mention of 
political science, type two, was unnecessary. The culture concept (from 
cultural anthropology) impresses Chase as the outstanding accomplish- 
ment of social science. Ogburn’s exponential curve, the Yale Cross-Cul- 
tural Index, sampling theory and its applications, indeed the work of a 
psychiatrist-anthropologist, Alexander H. Leighton’s The Governing of 
Men, receive attention, the latter as providing “not only a guide to inter- 
national policies but concrete tactics” (p. 276). Yet, somehow or other, 
the Fredericks of political science—Schuman, Ogg, Cleveland, and Dav- 
enport, the Charleses—Beard, Haines, Merriam, et. al, Hans Kohn, Hans 
Kelsen, and Hans Morgenthau—let alone any presidential addresses from 
the February issues of the American Political Science Review—rate no at- 
tention! 
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As the book gallops on, one is aware that Mr. Chase overlooks the 
social significance attaching to the descriptive work of political science in 
producing concensus, understanding, and policy. However, he might be 
able to force us to admit that sociologists and economists, without greatly 
changing their Ph.D. rites, could probably and quickly describe statutes, 
charters, and treaties, interpret government documents and press releases, 
the world missing very little meanwhile. The precious little missed might 
be very significant, and as member of the guild, I should be prepared io 
resist having the course in American Government transferred to the sociol- 
ogy department for treatment in the social institutions course. But Chase, 
as ever is most hypnotic and I close the volume wondering if my next 
seminar project could not include something for the storehouse, as well as 
something for understanding the past, or discovering the current scene. 
With this, many of my colleagues will not agree. However, any stimulus 
towards more exactness and precision in defining political or social science 
must be welcomed. 


University of Utah. G. Homer DurHa. 


Essays in Political Theory Presented to George H. Sabine. Edited by 
Mitton R. Konvitz and ArtHuR E. Murpuy. (Ithaca, New York: 
Cornell University Press. 1948. Pp. viii, 333. $4.00.) 


For the reviewer, Festschriften constitute a difficult, puzzling, yet very 
significant genre, especially when, as in the instant case, the contributors 
are, not simply colleagues or former students of the scholar honored, but 
men of greater or lesser scholarly reputation in their own right, who for 
the occasion contribute articles of moment, often in themselves miniature 
books. Also, a casual listing will not do, and brief commentary imperfectly 
characterizes and unjustly slights. Such works, moreover, rarely have unity 
of theme or neat limitation of range, and when, as here, the field is the 
whole of political theory and its history, detailed analysis and criticism 
become impossible. 

The range of this work is from ancient Athens to contemporary 
America. It opens with a nicely learned article on the origins and term- 
inology of democracy in Athens, by Professor J. A. O. Larsen, which neatly 
emphasizes that that term pertains peculiarly to the Athens of Pericles. 
It ends with a lucid, closely reasoned analysis by Professor Cushman of 
what the Supreme Court has done with and to Holmes’ “clear and present 
danger” doctrine. The essays between include, among others, two scholar- 
ly and reflective articles on Plato’s and Aristotle’s views on law, by Glenn 
R. Morrow and Francis D. Wormuth, respectively. The former casts new 
illumination on the relation of Plato to Law of Nature doctrine; the latter 
indicates that Aristotle was not properly a rule of law advocate, as the 
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phrase is traditionally used, but highly pragmatic. Professor Arthur E. 
Murphy demonstrates, very usefully, how Northrop, in The Meeting of 
East and West, has misrepresented and misused Locke. Bertram Morris 
shows the underlying and lasting sense and significance of the Social 
Contract doctrine, when it is not interpreted as an explanation of origins. 
Charles M. Wiltse summarizes and interprets, briefly but effectively, the 
change from a compact to a national state concept of the young American 
commonwealth. Carl Wittke, in an essay on Marx and Weitling, is re- 
vealing on the losses, as well as the gains, in Marx’s march to dominance 
in continental socialism, while Katherine Gilbert neatly displays the dif- 
ficulties and limitations in Croce’s concepts of history and liberty. 

The above are but a selection of the essays here included. While 
some are by friends and colleagues rather than by former students, there 
is evidence enough to show that Professor Sabine, apart from his own 
writings, of which a bibliography is included, has interested and encour- 
aged useful historical scholarship in the history of political ideas, and has, 
if one may infer influence from this collection, insisted that such scholar- 
ship be vital and illuminating on lasting and contemporary issues, not re- 
condite resuscitation of obscure past learning most properly forgotten. For, 
while the essays differ in range and depth, and are by no means confined 
to major figures, not one of them leaves this reader, at least, with a sense 
that it is irrelevant preciosity. 

Three of the essays, one by Julius R. Weinberg on Professor Sabine’s 
own basic viewpoint (his Theory of Value) and two on the metaphysical, 
epistemological, and ethical bases of democracy by Frederick L. Will and 
G. Watts Cunningham, do, however, raise some questions as to Sabine’s 
own political theory, and on the degree to which he has stimulated ef- 
fective non-historical work in the field. He has, it is clear, high-mindedly 
encouraged philosophical divergence from, and criticism of, his own po- 
sition. That position itself, compounded as far as this reviewer can judge 
from these essays, plus inference from Professor Sabine’s writings, of a 
modified Humeian scepticism and a generalized pragmatism, does not 
appear to me as dynamically stimulating nor forcefully cogent. It has, 
indeed, the power of openness, of not claiming too much, and it seems 
to have allowed Professor Sabine himself to combine a certain resignation 
to human limitation and ignorance with a profound determination to 
combat them and a courageous commitment to liberty and democratic 
values. But it hardly promises, and certainly here one does not find, new 
and creative theory for the interpretation and evaluation of the institu- 
tions, mores and value-systems of our time. Yet these are sorely needed. 
Political philosophers are presently in short supply. 


; Tuomas I. Cook. 
University of Chicago. 
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Political Philosophies. By Cuester C. Maxey. (New York: The Macmil- 
lan Company. 1948. Pp. xiii, 712. $4.65.) 


This well-known text, a history of political thought from the ancient 
Egyptians to the present, is now available in a revised edition, embodying 
a restatement of the concluding chapters on twentieth century ideologies 
and new bibliographical references. The substance of the book has not 
been significantly changed. Lacking the masterful lucidity of Cook, the 
erudition of Catlin, and the technical competence of Sabine, it remains 
a usable brief survey for short courses in political theory, wherever it is 
assumed that the student is relatively unequipped with philosophy or 
history and has no professional interest in the field. The style is feli- 
citous, interest does not lag, and given the purpose of the text, “to tell 
the story of the most illustrious political thinkers and their works in such 
a way as to make them live again in the conscious appreciation of the 
reader,” (p. vii) a successful balance is kept between biographical and 
analytical. materials. The brevity of the treatment accorded the major 
philosophers permits mention of schools not always covered by longer 
texts, for example, the nineteenth century jurists and the Marxian re- 
visionists. 

The weaknesses of the book are inherent in its limited purpose. Gen- 
eralizations come easily and sometimes substitute for insight. As a random 
instance, to conclude, as Maxey does, that Machiavelli is to be admired 
as “the first, if not the noblest, of the great pragmatists,” (p. 139) neg- 
lects the radical defects in Machiavelli’s psychology, metaphysics, and his- 
torical knowledge, and ignores the opportunity for more significant con- 
clusions on the relationships of morality and power. Or again, to classify 
both Marxian Communism and democratic socialism under the rubric, 
“the challenge of proletarianism,” (ch. 27) is to do somewhat less than 
justice to a crucial issue. The text tends to perpetuate an attitude of the 
genial past, increasingly untenable today, namely, that political theory 
can be treated as literature rather than as the essence of politics. 


; , ARNAUD B. LEAVELLE. 
Stanford University. 


Come Hammer, Come Sickle! By Sir Paut Dukes. (London: Cassell. 
1947. Pp. 187. 10s 6d.) 


Sir Paul Dukes was in Russia in 1917 and took part in the March 
Revolution, but after the overthrow of the provisional government by 
the Bolsheviks in November he joined the “Whites” and has been anti- 
Marxist ever since. Come Hammer, Come Sickle! purports to examine 
why the relations between the Soviet government and the British govern- 
ment became gradually worse between 1945 and the end of 1946, while 
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the relations between the respective peoples remained friendly and close. 
Briefly, the explanation is to be found in the fact that the government 
of the Soviet Union believes in Marxism, while the people are not 
materialists, in the Communist sense of that word. According to Sir 
Paul, the Marxist ideology “is German, an imported imposition quite 
at variance with natural Russian proclivities.”. The British Prime Min- 
ister, Mr. Attlee, on the other hand, speaking in June, 1948, described 
Communism as Oriental and springing from the East. 

The manner in which the book has been written is interesting to 
say the least, and perhaps even a little original. Sir Paul has imagined 
himself to be leading a discussion of a small group of young people who 
have come together for the purpose of asking him questions about Russia 
and Russian policy. Unfortunately, the questions he makes these young 
people ask, and especially the Communist among them—who must, of 
course, be Jewish—are somewhat childish, and fully in keeping with his 
estimate of Lenin and his colleagues whose beliefs, it appears, were “not 
based on observation, but on Karl Marx’s teachings.” The basic premise 
of his book is the remoteness between the Soviet government and the 
Russian people, whom, apparently, it does not represent. One cannot 
help feeling that when Sir Paul looks at Russia he still looks with the 
eyes of 1917 and seems to forget that it is now more than thirty years 
since the Revolution. 

However, the book does serve a certain useful purpose. The author 
makes the British case from Munich to September, 1939, and reminds 
everyone that as late as the end of the Battle of Britain the Soviet 
Union was still co-operating with Nazi Germany. It also is somewhat 
refreshing to find a writer who not only explains why the press of the 
world refrained during the period of the Russo-German war from drawing 
attention to the defects of the Soviet regime, but also points out the 
danger, which is so real at the present moment of tension between West 
and East, of merely emphasizing the black features while completely 
ignoring the benefits that have accrued to Russia since the advent of the 
Soviet system. 

The western world has, in recent years, been inundated with official 
Soviet accounts of the Revolution and of the early post-revolution years. 
Here at last is someone who is not a Trotskyist who demonstrates the 
role played by Trotsky and the other purged “old Bolsheviks” at that 
time compared with the comparatively minor part taken by Stalin. In 
many ways Come Hammer, Come Sickle! is the counterpart of the Dean 
of Canterbury’s Socialist Sixth of the World, and those who seek objec- 
tivity in connection with the Soviet Union would be well-advised to 
read these two small works at more or less the same time. It is un- 
fortunate, therefore, that Sir Paul does not give the sources on which 
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he bases his various comments relating to Soviet politics and history, 
and particularly is this to be deplored when he summarizes the secret 
agreements attached to the Russo-German Non-Aggression Pact of 1939, 
for at the date of writing, the State Department publication Nazi-Soviet 
Relations, 1939-1941 was not yet available. 

Like so many others who have learned the lesson of the years 1933- 
1939, Sir Paul is opposed to a policy of appeasing the Soviet Union. He 
calls for a policy of continuing firmness, patience, and vigilance, for 
democracies must continue to oppose them so firmly and staunchly that 
the Soviet will be forced to keep putting off indefinitely what its leaders 
regard as the “day of redemption.” Many will perhaps take issue with 
him that, in this way, “ultimately, though it may take many years, 
the Bolshevist doctrine . . . will die of desuetude or be absorbed in 
reviving Russian sentiment.” 


University College, London. L. C. GREEN. 


The Memoirs of Cordell Hull. (New York: Macmillan Company. 1948. 
2 volumes, Pp. xii, 916; vi, 919. $10.50.) 


No Secretary of State served so long a term as Cordell Hull (March, 
1933 - November, 1944) and none ever faced such a multiplicity of com- 
plex problems, not the least of which was the President under whom he 
served. His memoirs, although scarcely a literary monument, are crammed 
with important revelations and constitute a source of the first order re- 
garding the diplomacy of World War II. The initial chapter on his boy- 
hood, youth, and career in Congress evokes sympathetic admiration. Here 
is a real man in the best American tradition. Hull’s loyal support of Wil- 
son and of Wilsonian ideals when such theories were no longer popular 
are part of the background of the career as Secretary. 

Because of the late President Roosevelt’s methods, American foreign 
policy during the war years was conducted in many other channels besides 
the State Department. Hull was a patient and stubborn opponent of the 
extremists, particularly Morgenthau, who from time to time gained the 
President’s ear. Hull disliked and objected to “unconditional surrender”; 
he frustrated the plan of the Treasury to convert Germany into a purely 
agrarian economy. He undoubtedly did a great deal, possibly all that 
he could do, to restrain those who were intent on vengeance, and yet stay 
in office, an essential condition for doing any thing. Nevertheless, com- 
mendable as is so much of his career, his life work is inevitably judged in 
terms of responsibility for the present situation. Were his analysis and 
judgment sound, and was he forced for practical reasons to compromise 
his principles, or was his thinking itself faulty? The memoirs are a series 
of “cases.” It is difficult to separate the philosophy from the circumstances 
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affecting the decisions. Some statements emerge, however, which in the 
cold light of the post-war era scarcely evoke in the mind of the reader the 
feeling of satisfaction with which the author recounts them. Hull states 
(pp. 1452-1453) “I was not, and am not, a believer in the idea of balance 
of power or spheres of influence as a means of keeping the peace.” It ap- 
pears at the present day that there is something even worse than the 
European balance of power and that is its absence. The memoirs reveal 
that Stalin’s territorial ambitions were at least in part well known and 
caused grave apprehension at the time of our entrance into World War 
II (pp. 1165 ff.) Two years later, at the Moscow Conference Hull in- 
formally presented to Molotov the American proposal for Germany: un- 
conditional surrender plus protracted joint military occupation by the 
victor powers. The next day Molotov came back with radiant face, saying 
that Stalin wished to make the scheme a Russian suggestion (p. 1285). 
Surely a diplomatist of the earlier days when the balance of power idea 
was in vogue would have suspected something wrong with a proposal 
so enthusiastically endorsed by another great power. 

The United Nations was conceived and delivered into the world 
without being strangled at birth by the United States Senate. This was 
an accomplishment of considerable magnitude and displayed first class 
political skill. The territorial problems incidental to peace had been suc- 
cessfully postponed until that time, after unconditional surrender of the 
Axis powers, when the “peace loving nations” would live happily ever 
after. The refusal to secure basic agreements outlining the peace such as 
Metternich or Castlereagh would have stipulated during the course of 
the war does not appear to be progress in statesmanship but rather retro- 
ncaa Howarp McGaw SMYTH. 


Historical Division, Department of the Army. 


Politics Among Nations. The Struggle for Power and Peace. By Hans J. 
MorcenTHAU. (New York: Alfred A. Knopf. 1948. Pp. xv, 489, 
xix. $5.50.) 


Professor Morgenthau’s book presents a systematic treatise on inter- 
national politics which not only fills a gap in the literature, but also is an 
excellent and interesting work, whether one agrees with the author or not. 
It is net a history, although historical examples are used for purposes of 
illustration. It is a book on international politics, but not a political book. 
It is a scientific, i.e., objective, neutral, impartial study, inspired only 
by the search for truth. Like his earlier book, Scientific Man vs. Power 
Politics, it is iconoclastic in nature, critically destroying what the author 
considers to be the fantastic errors and illusions of nineteenth century 
liberalism and of the writings of wishful thinkers so fashionable since 1920. 
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He starts with the correct statement that the complexity of inter- 
national affairs prevents simple solutions and truthworthy prophecies, a 
remark brilliantly confirmed by the result of the recent American presi- 
dential election. The author gives a theory of international politics in 
general and applies it, then, to the unique historical situation of the mid- 
twentieth century. 

International politics, like all politics, is essentially struggle for power 
and, therefore, by necessity, power politics, although this struggle can be 
sublimated and is not identical with the application of physical force. The 
three different types of power politics (status quo, imperialism, prestige), 
the elements of national power and the limitations of international power 
(the balance of power, international morality and world public opinion, 
and international law) are then studied critically. 

The whole book centers on the concepts of power and peace; the 
first inevitable, the second, the principal problem today. The general 
theory is then applied to the present period. The situation at the mid- 
twentieth century is characterized by the inflexibility of the balance of 
power in a bipolar world, the new moral force of nationalistic universalism 
and total war of, by, and against total populations. Total war, if Lidell 
Hart’s definition is used, is a combination of unlimited use of unlimited 
methods of warfare with unlimited war objectives. 

What then about peace today? As he was in his earlier book, the 
author is not only critical and realistic in approach, but also pessimistic in 
result. Everything to which the wishful thinkers since 1920 were clinging 
is critically destroyed: international morality has been tremendously weak- 
ened; world public opinion, to state it bluntly, does not exist; disarmament, 
collective security, an international police force are impossible illusions. 
(Here many an argument of Edwin Bordard, although he is not quoted, 
is used.) Nor can one rely for peace solely on international law, judicial 
settlement, peaceful change—all impossible in a world of sovereign states. 
It is true that world government is the only solution in theory; but at 
this juncture of history it is an utopia beyond political posssibilities. Then, 
what remains? The answer, as in the earlier book, is: Diplomacy by 
great statesmen. 

It is, of course, impossible within the framework of this review to 
analyze critically the different theses of the author. His concept of 
“imperialism,” for example, seems questionable: Was Kipling a poet of 
the status quo? In the chapter on international law, this writer challenges 
statements made on pp. 212, 213. 

Finally, it seems that the author in his critique has not gone deep 
enough. He shows the primacy of the political over the legal, economic, 
and technical. The abyss between the two giants over atomic energy 
control, for instance, centers in reality upon the struggle over the distri- 
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bution of power on the whole globe; legal, technical, and economic 
arguments are only veils with which to hide the real issue. But the 
political, too, is on the surface. It is only a symptom of a much deeper, 
spiritual crisis. Scientific developments and nineteenth century philosophy 
of “progress” have destroyed religious feeling; and now that the “progress” 
philosophy has been destroyed there is an immense spiritual vacuum 
which the quasi-religious totalitarian ideologies try to fill. As B. Brodie 
wrote recently, the world is now paying the price for the error committed 
some centuries ago, when Galileo was allowed to escape burning. Power 
politics at the mid-twentieth century is only a consequence and symbol 
of the much deeper spiritual crisis, the desperate struggle for the survival 
of the whole western Christian culture. Diplomacy is not the ultimate 
cure, for cure can only occur through the recovering of consciousness of 
the spiritual values on which this culture is based and which come to the 
western world from Hellas and from Christianity. 


University of Toledo. Joser L. Kunz. 


Inevitable Peace. By Cart JoacHmm FriepricH. (Cambridge: Harvard 
University Press. 1948. Pp. xii, 294. $4.75.) 


In 1795 Immanuel Kant wrote Eternal Peace. In 1945 the United 
Nations Charter was written. To Carl Friedrich this even century and 
a half suggested a book to interpret Kant’s ideas in terms of the present. 
The will to peace was as strong in that day as in this to the German 
intellectual and his fellow-bourgeosie. Friedrich attempts, by a study 
in the field of political philosophy, to trace the idea of universal order 
under law. He believes that the Germans have long misinterpreted their 
greatest political thinker. Kant, he holds, was basically a political rather 
than a religious or metaphysical philosopher, with a clear vision of one 
world. 

In revaluating Kant’s essay, Friedrich had to write the history as 
well as an analysis of the idea of peace. Earlier thinkers in this field, 
such as Penn or Saint-Pierre, made proposals to princes. Kant wrote for 
the rational middle class; Marx, for the “proletarians.” But Marx, 
influenced by Kant, also pointed out the same two alternatives, world 
order or world destruction. To Kant the will to peace was a moral 
imperative, inherent in a rational law of nature, even if human experience 
found frequent war a part of actual history. Since these wars were due 
to ambitions of princes, he was a republican as well as a pacifist. War 
is “natural,” but incompatible with a moral law that man never be used 
merely as a means to an end. Denounced by his own Prussian king, it 
is no wonder that Kant’s essay was banned by Goebbels. 
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War prevents man from pursuing his essential tasks and duties. 
Therefore, it is imperative that all should act as if war could be avoided. 
The historian who tells man that human nature does not change, and 
argues the inevitability of a “next war,” may well prove right, but he 
violates the Kantian rule which argues as moral law the inevitability 
of peace. The ‘rfluence of Kant has been far greater in the England 
of Gladstone, anc in the America of Wilson, than in the Germany of 
Bismarck and Hitler. The exiled Marx is one of the few Germans 
to show the Kantian influence. The present Soviet imperialism, of course, 
is non-Marxian, as well as non-Kantian. Friedrich’s book concludes with 
his own excellent translation of Kant’s essay. 


en Austin E. HutTcHeEson. 
University of Nevada. 


Calendar of Soviet Documents on Foreign Policy. CompiLep By J. Decras. 
(London and New York: Royal Institute of International Affairs. 
1948. Pp. 248. $4.50.) 


Ever since Wilson propounded the philosophy of “Open Covenants,” 
students of international affairs have had a two-fold complaint. On the 
one hand they have complained that they have been inundated with an 
impenetrable mass of paper, and on the other, that much of the paper 
issued is inaccessible and, even when available, is so badly catalogued 
that a great deal of valuable time is wasted in sorting the chaff from 
the wheat. 

Any work that tends to remove or minimize these difficulties is to 
be welcomed, and the Royal Institute of International Affairs is entitled 
to the thanks of all students and specialists for having encouraged Miss 
Degras in her task of providing a Baedeker in the form of her Calendar of 
Soviet Documents on Foreign Policy. 

For this work the word “documents” has been extended, wisely, 
not merely to include treaties, agreements, diplomatic correspondence, 
and the like, but to cover speeches by leading Soviet statesmen and 
important articles from the Soviet press. Similarly the term “Calendar” 
has not been used in its strict temporal meaning. Miss Degras has 
divided the period 1917-1941, with which her book deals, into six 
chronological sections, but instead of listing her entries in strict order 
of sequence, she has, within her sections, subdivided the material accord- 
ing to subjects. This enables the reader to find without difficulty all 
the relevant material on a particular topic during a particular period. 

The sources quoted by Miss Degras are official Russian publications, 
foreign sources only being referred to in the absence of any official 
Soviet source. This is a little unfortunate, for there are still very few 
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students and research workers sufficiently acquainted with the Russian 
language to be able to use such sources. It would have been a great help 
had she given some reference to an English or French translation of at 
least the most important documents mentioned in the Calendar. Perhaps 
this defect will be completely remedied when the three books promised 
in the introduction are published. For these are intended to give in 
English a selection of the more important documents listed in the 
Calendar. 

These three volumes should provide, with the Calendar now under 
review, a useful and almost indispensable aid to all persons interested 
in the original sources of Soviet foreign policy. The Royal Institute, 
having made this possible with regard to the Soviet Union, would put 
all serious scholars eternally in their debt if they would do the same 
with regard to the other states among the Big Five. 


University College, London. L. C. GREEN. 


The United States in World Affairs, 1947-1948. By JoHN C. CAMPBELL 
AND THE RESEARCH STAFF OF THE COUNCIL ON ForREIGN RELATIONS. 
(New York and London: Harper and Brothers. 1948. Pp. xx, 572. 
$5.00. ) 


It is am adequate commentary on this volume to remark that the 
standard of earlier works in its series is maintained in it. Students of 
American foreign policy have come to rely on the work of Messrs. Lipp- 
mann, Scroggs, Shepardson and (since 1945) Campbell for a balanced 
recital and analysis of the development of American policy. Mr. Camp- 
bell’s current book extends the already wide range of usefulness of this 
project. 

Dean Acheson, in his introduction to the book, takes occasion to 
warn Americans against their impatience for a quick solution to the 
international dilemma, and promises that the reader will find the problems 
presented beyond the reach of any blueprinted approach. This promise 
Mr. Campbell fulfills in good measure. No observer with any claim to 
objectivity can fail to be impressed with the enormity and variety of 
the task American policy makers face; the table of contents fairly bristles 
with issues awaiting final settlement. 

In the present strained atmosphere of international name-calling it 
is refreshing to find an ambitious study of American-Soviet relations 
free from the tendency to phrase the issue in emotional terms. The grow- 
ing rift between East and West is to Mr. Campbell (and also to this 
reviewer) a regrettable but thoroughly understandable result of the oper- 
ations of power politics in an anarchic world, rather than war to the 
knife between virtue and sin. Only in the final chapter (on the “Great 
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Debate” over the Marshall Plan) does Mr. Campbell allow himself the 
luxury of passing a moral judgment on internationalism (virtue) and 
isolationism (sin). In this chapter also occurs the identification of the 
Marshall proposals with the “institutions and values of western civiliza- 
tion.” The remainder of the book consists of a sober, factual analysis of 
the course of American policy during the past eighteen months. 

The range of subject matter is wide; the format excellent, and the 
style unobtrusive. The Council on Foreign Relations is once again to be 
congratulated. It is altogether an addition to the library of the student 
of foreign affairs and American policy. 


Cuartes O. LeRcHE, Jr. 
University of Utah. J 


Current Readings on International Relations. Number 4. Epirep BY 
NorMan J. PapELForp. (Cambridge: Addison-Wesley Press. 1948. 
Pp. ix, 273. $1.50 paper.) 


The fourth number in this well-known series of supplementary 
readings again assembles an excellent collection of current literature on 
world politics. In obvious representation of present trends in international 
thought and action, this issue omits the former sections on international 
organization and peacemaking, and introduces new ones on sovereignty, 
geopolitics, imperialism, and Soviet foreign policy. Other topics include 
the balance of power, great power relations, diplomacy, international law, 
and “Science, Humanism and Peace.” 

The present issue employs a new type face which markedly improves 
its readability. The volume will be most useful to libraries whose 
periodical collection is limited, to teachers and students, and to all 
those who find a personal winnowing of the extensive conternporary 
writings on international affairs too great a task. 


University of Washington. Dett G. Hitcuner. 


This New Canada. By MarcareT McWittiams. (Toronto: J. M. Dent 
& Sons, Ltd. 1948. Pp. xiv, 328. $3.75.) 


This book of Dr. Margaret McWilliams, wife of the lieutenant-gov- 
ernor of Manitoba and a public figure in her own right, is an appeal to 
the young Canadians to measure up to their heritage as citizens of Canada 
and to the opportunities they now have for the promotion of international 
order and goodwill. 

In order to impress upon the youth the great possibilities for world 
service that their country offers to them, the author first describes and 
illustrates graphically the growth of Canada’s commerce, industry, 
aviation, and radio. She also emphasizes Canada’s contributions to the 
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winning of the two World Wars and appraises her eminent role in the 
British Commonwealth of Nations. She then concludes that these devel- 
opments have truly transformed Canada of the past into a New Canada 
capable of exerting valuable influence in world politics. 

Believing that intelligent action in the future can be better directed 
if the historical past of one’s own country is appreciated, the author 
traces for her Canadian readers the stages by which their nation attained 
its present political status. It is the familiar story of Canada’s evolution 
from the status of a colony to that of an independent nation within the 
British Commonwealth of Nations. There is nothing new in the account, 
but it has the merit of being a clear and a simplified presentation of 
the entire process. 

Next, assuming that the prerequisite for intelligent participation in 
world politics is active participation in one’s own national government, 
the author describes the composition and functions of the federal, 
provincial, and municipal governments and points out how they lend 
themselves to active participation by the citizens. She then reminds the 
readers that the preservation of democratic government depends on the 
constant and conscientious fulfillment of the obligations of citizenship 
that democracy imposes on its beneficiaries. 

Lastly, the author indicates how the young Canadians can prepare 
themselves for the full enjoyment of their opportunities as citizens of 
a great, free, and influential state, and for the corresponding responsibil- 
ities, both at home and abroad, that these opportunities entail. In her 
view it is a long and continuous process, and in addition to the proper 
family training and formal schooling, it includes participation in group 
activities, active membership in a political party, and active participation 
in actual government at all the levels open to the growing citizens. 

Such is the subject matter of the book. The work itself does not 
pretend to be a history, though the title This New Canada might lead 
one to expect an historical account of the recent era in Canadian history. 
Hence, it cannot be criticized as a work of history. Nor is it a treatise 
in political science, though the clear presentation of the “Machinery of 
National Life” may justify classifying the work in this category. It is 
frankly an exhortation to the Canadians to rise above their “small 
nation” attitude and to take a prominent part in bringing peace and 
plenty to a suffering world. As such it is the work of a patriot who 
believes in world organization, and of an optimist who sees the ultimate 
attainment of world order in any step that is taken towards cooperation. 
In this sense the work is an effective piece of literature. The style is 
simple, the argument is convincing, and the spirit is sincere and winning. 
No one can say that Dr. McWilliams has failed to deliver a notable 
message, and, indeed, an inspiring one. 
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This book is: addressed to Canadians, but it should be read by 
Americans also. It is a forthright example of patriotism and it offers 
a lesson in enlightened internationalism. Furthermore, it reveals the 
line along which the Canadian leaders would like to guide the youth 
of Canada in national and international politics. The emphasis is not 
on the need for close friendship with the United States, though this 
seems to be taken for granted, but on the need for world organization 
where Canada’s voice may be more effective. 

As in any book, a number of slips were overlooked by the editors. 
On page 159, line 5, “Canada’” should read “Canada’s”; on page 208, 
sentence three by itself is meaningless and should be joined with sentence 
four by the deletion of the period (.) in line 10; on page 155, eight lines 
from the bottom, the word “Ten” should be “Fourteen,” for the Halibut 
Treaty was signed in 1923 and not in 1919, as the sentence implies. 

In the bibliography two titles should have been included. W. P. M. 
Kennedy’s The Constitution of Canada is a recognized classic and should 
not have been omitted; and the series, Chronicles of Canada, certainly 
should have been added, because of its excellent treatment of a wide 
variety of subjects and because of its readability. 


University of Utah. Emit Luckl. 


The Reshaping of French Democracy. By Gorpon Wricut. (New York: 
Reynal and Hitchcock. 1948. Pp. x, 277. $3.50.) 


The Case for de Gaulle. A dialogue between Andre Malraux and James 
Burnham. (New York: Random House. 1948. Pp. 87. $1.50.) 


Professor Wright’s book is the first comprehensive history of the 
founding of the Fourth Republic (the shorter but very useful study, A 
Constitution for the Fourth Republic, published in 1947 by the Foun- 
dation for Foreign Affairs, had evidently at the time of his writing not 
yet come to the author’s attention). One might regret that an attempt 
was undertaken to make the book palatable to the general reader by 
a somewhat artificial vividness of style, by a mass of not always significant 
anecdotes, and by the inclusion of innumerable, however ably executed, 
thumbnail portraits of even the minor dramatis personae. Consideration 
for the audience which the author and his publisher are seeking has 
also led to the complete omission of footnotes, though a helpful bibliog- 
raphy is added at the end. Hence, highly controversial facts, such as the 
alleged belated decision of the French Communists in June, 1940, to call 
for resistance against the Germans, are presented without reference to 
the author’s sources. 

















BOOK REVIEWS AND NOTICES 469 


The story of the vicissitudes of French constitution-making is dra- 
matic enough by itself. In the description of some of its aspects Professor 
Wright has made an excellent contribution: he develops the background 
of de Gaulle’s political thinking and his various moves in the field of 
practical politics; he describes the heterogeneous elements forming the 
Gaullist movement; and he gives the reasons for the progressive emaciation 
of the Socialist party, for one moment the strongest political force in the 
liberated country. Particularly able is the careful analysis of the shifting 
public opinion as evidenced by the various polls and referenda. In other 
fields the author has failed to make his point: the explanation of Com- 
munist tergiversations is lacking in political insight; the estimate of the 
significance of the changes in the constitution when compared with the 
first draft appears unsatisfactory; an evaluation of the Bill of Rights in 
the rejected draft and of the Preamble of the present constitution is almost 
completely lacking. Altogether insufficiently treated are the nationali- 
zations of industry which, after all, formed an integral part of the story 
told by the author. 

For classroom use the tables clarifying the organs of the French 
Republic and the structure of the French Union as well as the appended 
election statistics will prove highly useful. 

To what extent the Fourth Republic until now has only moved 
“from the provisional to the precarious” is evidenced by the pretentious 
dialogue between de Gaulle’s propaganda chief, M. Malraux, and the 
would-be propagandist of “tough” power politics, Mr. Burnham. The 
reader who turns to the Case for de Gaulle to obtain information on 
de Gaulle’s cause is informed that the general “stands for . .. the 
restoration of a structure and vigor to France” (p. 22) and “a government 
which wills and not a government which negotiates ad infinitum” (p. 59). 

The discoursers, who have both gone through what they describe 
as “the refining flames of real Communism,” consider themselves par- 
ticularly qualified to suggest effective ways of dealing with the problem 
of Communist interference in western Europe. However, in regard to 
the all-important question of the place of a de Gaullist France in a 
unified western Europe, Mr. Burnham is unable to extract from his inter- 
locutor more than vague assertions which breathe a hardly concealed 
contempt for the middle-of-the-road governments of Great Britain and 
the other countries of the Marshall Plan bloc. 

The appended manifestoes of the “Third Force” provide an otherwise 
unavailable documentation covering a revealing aspect of the present- 
day political and intellectual climate in the Fourth Republic. 


Henry W. EHRMANN. 
University of Colorado. 
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Governments and Politics Abroad. Epitep By JosEPpH S. RouceK. (New 
York: Funk and Wagnalls Company. 1948. Pp. xii, 585. $4.00.) 


This book is called by the publishers a “revised edition” of a work 
first published last year, which treated events “as the fall of 1946.” In 
the opinion of the editor, publication of an up-to-date volume was neces- 
sitated by the “fast-moving and almost breathless . . . rapidity” of change 
in governments and politics in the brief time which has elapsed since. 

Actually, the “revised edition” differs from the original only in that 
each chapter has been supplemented by an additional section entitled 
“Recent Trends.” The brief period between publications saw no changes 
sufficient in consequence to render the value judgments and appraisals 
of the first edition invalid. Consequently, there has been no noticeable 
revision of the original text. 

The work is best described as a series of brief, descriptive surveys of 
the geopolitical background, political structure, and recent history of some 
thirty-three countries. In view of the book’s amplitude of coverage, it is 
surprising that the countries of the Far East have been excluded. 

The shortcomings of this work result primarily from its brevity of 
treatment. Covering so much ground in so few pages, it must of necessity 
give only a minimum of space to historical background and the analysis of 
political organization. Thus, for example, the entire subject of Russia is 
covered in only twenty-six pages, while of the thirty-eight pages in the 
chapter on France, the authors devote only four to the Third Republic 
and its downfall, and but two to the new French constitution. 

On the other hand, the book has the decided merit of bringing 
together under one cover an up-to-date, competent, if overly condensed, 
description of recent political developments in one-half the countries of 
the globe. It will hold a special value for many because it includes studies 
on countries and areas ignored by most texts, as for example, Spain, 
Latin America, the Scandinavian countries, and the Russian satellite states 
of eastern Europe. 

From the foregoing, it is obvious that many will consider Governments 
and Politics Abroad inadequate as a text for the standard college course in 
comparative government, which is usually designed to provide a detailed, 
analytical study of the governments of the major powers. On the other 
hand, the book will be of undoubted value for use in courses which rely 
upon an historical treatment and are devoted primarily to a survey of 
recent world politics. 


S. Grover Ricn, Jr. 
University of Utah. 
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British Institutions of To-Day. By Kincston Derry. (London: Longmans 
Green and Co. 1947. Pp. viii, 215. 5s.) 


Brevity, clarity, and accuracy help to make Kingston Derry’s revision 
of his British Institutions of To-Day a worthy addition to the significant 
textbooks on government. Although written with the British Sixth Form 
pupil in mind the book is readable enough to deserve the attention of the 
American who wants to review briefly the outline of, and recent develop- 
ments in, British government, or of the professor who needs a concise 
introduction to that field for his sophomore class. 

Roughly two-thirds of the contents are devoted to a conventional 
treatment of British political institutions: the voter, parliament, cabinet, 
king, courts, local government, etc. Recent trends and changes including 
a summary of war-time institutions, and of those international bodies with 
which the British government cooperate, make up the remainder. 

Derry’s purpose apparently is to instil an understanding of the 
“changeless democratic ideal” which he finds running through modern 
British politics. The need to make reality more nearly approach this ideal 
is stressed. In the concluding chapter “Cooperation with the State” he 
undertakes to answer the layman’s question “What can I do to assure 
sound government?” “Apathy,” he warns here as elsewhere, “is a greater 
danger to free institutions than partisanship.” 

A sympathy for the war-time effort of the Ministry of Food to assure 
“a national minimum standard of life which it was the business of the 
state to make available to all,” and for present day socialistic trends per- 
vades the latter portion of the text. Coupled with this is a warning against 
any abandonment of the traditional British view that the final end of 
government is “the enrichment of the life led by the individual as a free 
human being.” 


Py . - H ; 
University of Utah. W. Harotp DALGLIEsH 


The Alien and the Asiatic in American Law. By M. R. Konvitz. (New 


York: Cornell University Press. London: Geoffrey Cumberlege. 
1947. Pp. 299. 18s.) 


According to Article 1 (3) of the Charter, one of the purposes of 
the United Nations is to promote and encourage “respect for human 
rights and for fundamental freedoms for all without distinction as to 
race, sex, language or religion.” Further, by Article 10 (2) of the United 
Nations Draft International Declaration on Human Rights, individuals 
are to have the right “to acquire the nationality of any country willing to 
grant it,” while, for those who are not nationals, the Draft International 
Covenant on Human Rights provides, in Article 12, that “no alien legally 








472 THE WESTERN POLITICAL QUARTERLY 


admitted to the territory of a State shall be arbitrarily expelled there- 
from.” 

On the face of them, there is nothing incompatible between any 
of these assertions; but one is left with a different impression after reading 
The Alien and the Asiatic in American Law, in which Professor Konvitz 
considers how far the Constitution of the United States and its First, 
Fifth, and Fourteenth Amendments lend protection to aliens and Asiatics 
where fundamental freedoms and human rights are concerned. 

The recently published report of a presidential committee, entitled 
Defend These Human Rights, and the text of the proposed bill to make 
lynching a federal offense have reminded all, if any reminder were 
needed, that there is discrimination in the United States against the 
Negro. Professor Konvitz, however, is interested in the problem of the 
alien and the Asiatic only, and excludes all discussion on the Negro 
question, for persons of African descent may become citizens, while other 
colored persons cannot, although since 1943 Chinese have been given 
this right, and since 1946 the right has been extended to a limited number 
of Indians. 

The researches of Professor Konvitz have led him to the conclusion 
that American legislation deprives aliens of fundamental human rights 
(pp. 168-9). So much is this so that, in 1944, the American Commissioner 
of Immigration and Naturalization made a statement to the effect that 
“the only country in the world, outside of the United States, that observes 
racial discrimination in matters relating to naturalization was Nazi Ger- 
many, ‘and all will agree that this is not very desirable company’” (pp. 
80-1). 

Article 9 of the American draft, Proposal for a Declaration of Human 
Rights, submitted to the United Nations Commission on Human Rights, 
provided that “everyone has the right . . . to work. .. . There shall 
be equal opportunity for all to participate in the economic and cultural 
life of the community.” In chapter six of The Alien and the Asiatic in 
American Law, Professor Konvitz shows that this is far from being true 
in the United States. Thus, in no state in the Union can an alien practice 
as an attorney; in fourteen, no alien physician may practice; and in four, 
even registered nurses must be citizens. In five states only citizens can be 
barbers; in four, billiard or pool room attendants must be citizens; and 
in eleven, only citizens may teach. In addition, the laws of twenty-six 
states provide that only citizenship or a declaration of intention will entitle 
a person to receive an old age pension, and in seven only blind citizens 
can receive public assistance. Similarly, in England, no alien can practice 
as a solicitor, for as such he would be an officer of the court; but there is 
no similar restriction on his activities as a barrister, and even aliens may 
become King’s Counsel. 
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Aliens are not even entitled to equal protection of the law, for the 
courts have held that deportation is not a legal process and no one, not 
even an American citizen of Chinese origin, is entitled to a writ of 
habeas corpus, while the rules against ex post facto laws do not apply 
to deportation or denaturalization proceedings. So that an alien may 
be deported, or a naturalized American lose his citizenship for having 
done something that was quite legal at the time of commission, but was 
rendered illegal by a subsequent legislative measure (p. 56). 

Even when a treaty with a foreign power has granted equal rights 
to aliens or Asiatics, and national legislation does not seem to conform 
to the treaty requirements, the Supreme Court has pointed out, in con- 
sidering the constitutional nature of such legislation, that although treaties 
to which the United States is a party are part of the law of the land, 
they are equal to, and not superior to, legislation, and it is the last 
expression of the sovereign will that prevails and is authoritative (p. 22). 
This fact may well cause cynics to question the value of any Declaration 
or Covenant of Human Rights to which the United States, or any state 
with similar constitutional regulations, is a party. 

The American law against colored people dates back to 1790, the 
act of which year granted “all free white aliens the right to claim citizen- 
ship under specified conditions” (p. 79). After the Civil War this right 
was extended to Negroes, too. Acts of Congress of 1918 and 1919 enabled 
“any alien or person of foreign birth” who had served in the forces of 
the United States during the first world war to become a citizen. Never- 
theless, in Toyota v. United States, 1924, (268 U.S. 402) the Supreme 
Court held that these statutes in mo way extended the old law, and 
merely made it easier for white persons and those of African descent to 
become citizens (pp. 93-4). If the 1790 Act were as unalterable and 
sacrosanct as the Constitution, the court should have attempted to inter- 
pret the intention of the early legislators, who, to say the least, were 
unlikely to have had Chinese, Indians, or Japanese in mind. This early 
act can only be interpreted in the light of history, and it is clear that 
the legislators were only acting against white slaves and Negroes; when 
slavery of white persons became extinct and Negroes were permitted to 
become citizens, the ratio legis disappeared. 

It is not only against aliens that American legislation discriminates. 
Colored Americans may also find that they do not enjoy the same rights 
and protection as do their white compatriots. Thus an American Chinese 
re-entering the United States after a visit abroad may be called upon 
by the immigration authorities to prove that he is an American citizen, 
and to do so he must produce in his support at least one credible white 
witness (p. 55); in the case of the white American of alien descent the 
burden of proof is upon the authorities, who must prove that he is not, 
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in fact, an American. Similarly, the white alien wife of an American 
citizen is permitted entry into the United States free of any quota 
restrictions; should, however, an American marry a Chinese wife, that 
wife can only gain admission to the United States by waiting her turn 
on the Chinese quota (p. 28). 

Perhaps the most usual criticism levelled at the various draft Cove- 
nants of Human Rights is that the exception clause they contain is so 
wide that it removes any inherent value from the Covenant. In reply 
to this criticism it has been pointed out that the United Nations Draft 
Covenant, for example, specifically provides that any party to the Cove- 
nant derogating from it in any way must report this derogation, and the 
reasons therefor, to the Secretary-General, who must also be informed 
when the situation improves. In the light of this it has been suggested 
that the General Assembly may, if it considers that the State in question 
is taking undue advantage of the clause, call upon it to explain why 
the situation has not improved. This “right” of the General Assembly 
may be compared to the power of the United States Supreme Court to 
declare any administrative measure or Act of Congress, federal or state, 
unconstitutional. It may, therefore, be apposite to quote what Professor 
Konvitz has to say about the functions of the Supreme Court: “To sustain 
a measure, the court need not be convinced that it was necessary, the 
court need not approve it—the court need only find that the authorities 
had some ground for thinking the measure necessary” (p. 260). 


University College, London. L. C. Green. 


Select Readings in American Government. By W. B. Stupss anp C. B. 
GosNELL. (New York: Charles Scribner’s Sons. 1948. Pp. xii, 780. 
$5.00.) 


The compilers have achieved a noteworthy success in a difficult 
undertaking. Their selection of readings impresses this reviewer as one of 
the best in the field. The collection is especially designed as a supplement 
to the standard text for an introductory course in American national gov- 
ernment. The editors also suggest the “lay citizen” may find the collection 
a helpful guide toward an understanding of the federal system. “Obvi- 
ously,” they say, “it is not planned for specialists.” 

One could endorse the work more heartily if the above objectives had 
not been indicated. The compilers appear to overestimate the capacity of 
the average student and the interest of the layman in the heavier reading 
characteristic of official documents and judicial cases which constitute a 
large part of the book. The book is divided into twenty chapters—fewer 
than in most texts in American government—and is not subdivided into 
the several parts or sections characteristic of texts, which may limit its 
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effectiveness as a supplement to the average text. On the other hand, the 
editors appear to underestimate their contribution to advanced students 
of political science and to many teachers who are not likely to have copies 
of many of the included documents in their personal libraries. 

Even granting the statement of the compilers that American govern- 
ment is essentially legal in character, some critics may charge the selections 
are overweighted with Supreme Court decisions. For example, in Chapter 
VII, “Intergovernmental Relations,” the seven selections are all judicial 
cases. In view of the legal emphasis in several chapters some objection 
may be directed to the lack of balance resulting from the omission of im- 
portant legal decisions in others. Neither the case of Missouri v. Holland 
or of United States v. Curtiss Wright Export Corporation are included in 
the chapter on “Foreign Affairs,” for example. 

No single volume of readings could possibly include all of the selec- 
tions necessary to please a critical clientele. One of several approaches 
may be emphasized such as historical development, democratic traditions, 
philosophical inquiry, constitutional powers, and contemporary problems. 
The editors have emphasized historical backgrounds and legal bases. They 
deserve special commendation for including, in Chapter II, “Early Docu- 
mentary Background,” and Chapter III, “Influential Writers in Back- 
ground,” materials which are important though usually omitted. Some 
readers might prefer separate groupings of European and American back- 
ground documents and essays to the chronological admixture of selections. 

Many students and laymen would probably prefer more substantial 
treatment of contemporary problems. ‘National Administration,” “Foreign 
Affairs,” and “War and National Defense” are limited to a total of twelve 
selections. The compilers, with only a few exceptions, pass by the con- 
tributions of leading American political scientists, although commentaries 
by de Tocqueville, Bryce, and Laski are included. Comparative studies 
frequently lead to a better-rounded appraisal of American government. 
The editors make a limited contribution in this regard with selections from 
Maitland’s The Constitutional History of England and Vinogradoff’s Com- 
mon Sense in Law, among others. 

The laymen might prefer a lengthier running commentary by the ed- 
itors to give a greater continuity to the selections. Important selections 
omitted by the limitations of space might well have been cited for further 
study and a broader understanding of American government. 

In spite of the shortcomings listed—many of which may be charged 
to the character of the project—the readings are more comprehensive than 
most and should give the student a better general understanding of a 
complex and extensive subject and some of its specific problems. 


Oregon State College. Kune R. Swycarp. 
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Materials for the Study of Federal Government. By Dorotuy C. Tom- 
KINS. (Chicago: Public Administration Service. 1948. Pp. ix, 338. 
$5.00.) 


Here is an outstanding, up-to-date guide to information about many 
phases of federal administration. It is written by a leading bibliographer, 
who is particularly well known for two previous works, Bibliography of 
Crime and Criminal Justice (2 vols., 1934 and 1939), and Methodology 
of Social Science Research (1936). 

The contents of this bibliographical sourcebook are devoted to 
domestic aspects of the federal government, and materials noted are 
primarily of recent years, with the emphasis on the period 1940-47. Most 
items have been drawn from official sources, although in the lists of 
selected readings appended to many chapters, reference is made to current 
unofficial sources of information. Individual chapters are concerned with 
the federal government, the constitution, laws and codes, the publications 
of the executive, legislative and judicial branches, executive organization, 
reorganization plans, the national budget, federal government statistics, 
the New Deal, and World War II. A well-constructed index, which 
makes textual details readily available, concludes this handsomely bound 
book. 

Faced with the difficult task of selecting from among a great many 
materials, the compiler of such a work is automatically subject to criticism 
because of the omission of certain sources, particularly those of a sec- 
ondary nature. Whether specialists in one or more of the many topics 
covered in this publication will be critical is uncertain. ‘What is certain, 
I feel, is that researchers, administrators, and citizens seeking help in 
finding their way in the maze of federal agencies and publications will 
all agree that this volume is a welcome and accurate aid to information 
about the national government of the United States. 


—— P OHN C. BOLLENs. 
University of California. J 


Public Opinion and Propaganda. By Leonarp W. Doos. (New York: 
Henry Holt and Co. 1948. Pp. vii, 600. $3.75.) 


This is a comprehensive, interesting, and sophisticated analysis of 
public opinion and propaganda. While Professor Doob’s “social psychol- 
ogy approach” has not changed materially since his 1935 Propaganda, 
Its Psychology and Technique, this is a more penetrating, readable, and 
useful book. Political scientists will welcome particularly the first part, 
where ten chapters deal with the nature and determinants of public 
opinion and present an exhaustive appraisal of current methods of meas- 
uring and evaluating public opinion. Its emergence from a variety of 
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social groups, its cultural environment background, and a consideration 
of the behavior of public opinion emphasize that its study is necessarily 
a study of human behavior. The chapters on sampling, the mechanics 
of polling, the evaluation of polls, intensive measures of public opinion, 
and the importance of public opinion approach these questions with sober 
caution and are recommended reading for those who are still seeking 
answers to what happened on November 2, 1948, and why. 

The seven chapters of the second major part present the anatomy 
of propaganda. In discussing its nature, Professor Doob admits that he 
is unable to make the sharp distinction between education and propaganda 
that he could in 1935. He then proceeds to consider who propagandizes 
what, to whom, and with what effect. The numerous devices used in 
driving home the propaganda message are outlined and, here as elsewhere, 
the author draws his illustrations from three fields: politics, business, and 
war. His wartime experiences in CIAA, Military Intelligence, and the 
OWI were valuable in this regard and add much interest to the book. 

To this reviewer, however, the material on propaganda appears less 
conclusive than that on public opinion, despite the fact that the former 
has been Professor Doob’s main interest. This is even more true of 
the three chapters on mass media, in particular the press, radio, and 
cinema. Obviously these media reflect and help mold public opinion, 
and certainly they may be instruments of propaganda, whether intended 
or not. After their performances in the recent campaign there will be 
even more temptation to consider them entirely from this viewpoint. To 
do so, however, hardly gives the reader the “understanding of the com- 
munication media” which Professor Doob promises on page 423. Surely 
these agencies are something more than media of propaganda, as the 
author defines the term. On this we need more analysis, the value of 
which is so well stated in the concluding chapter of the book. “Without 
analysis the feeling is likely to emerge that men are fatalistically tossed 
about by an irrational, unintelligible destiny. With analysis there is the 
beginning of self-control and social control, but neither can be guaran- 
teed.” This book is the best guide towards that end which we yet have. 


; : Eric C. BeLtguist. 
University of California. 


American Constitutional Decisions. By CHARLES FARMAN. (New York: 
Henry Holt and Co. 1948. Pp. xiii, 454. $2.60.) 


There have been a good many attempts to combine the virtues of 
casebook and textbook treatments of constitutional law. Professor Fair- 
man’s American Constitutional Decisions does an excellent job in this 
respect. His selection and arrangement of cases is adequate and he has 
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reproduced enough of the opinion, or opinions, in each case to give the 
student some feeling for the method of judicial dialectic. He excels, 
however, in the “comments” which follow each case. These are, pre- 
sumably, the gleanings of class room observations over the years. At 
any rate, they are gratifyingly succinct. 

Professor Fairman has also prepared an introduction of fifteen pages 
which exhibits the same virtues in a treatment of the basic jurisdictional 
features of the American judicial system. 


University of Washington. KennetH C. Cote. 


Earl Warren. By Irnvinc Stone. (New York: Prentice-Hall, Inc. 1948. 
Pp. 176. $2.00.) 


John D. Hicks, distinguished historian, has written in a footnote of 
one of his textbooks: “Campaign biographies are of little significance, 
but they appear regularly every four years.” Irving Stone’s account of 
the governor of California fits in this category. The only thing that should 
be added is that there is no clue in this book as to why the Republicans 
failed to carry California in the 1948 presidential campaign. 


University of New Mexico. FREDERICK C. IRIon. 


State Government Today. By Roy Victor Pret. (Albuquerque: The 
University of New Mexico Press. 1948. Pp. vi, 176. $3.00.) 


In this slender little book, Roy Victor Peel considers a large section 
of the problem of American federalism. This is by no means a technical 
monograph nor a traditional text in state government. Clearly it is in- 
tended to be an analysis of the position of the states today in the frame- 
work of American government and an appraisal of the states as going 
concerns. Throughout the entire work, however, the author is not very 
optimistic about the prospect for substantial improvement in state govern- 
ment. Since 1900 impressive quantities of data concerning the state have 
been collected and published, but Professor Peel finds the study of the 
subject still chaotic and confusing. This reviewer would agree that much 
of the material about state governments is yet to be found in unrelated 
chunks. The source material for studying and teaching about state gov- 
ernments is overwhelmingly diverse. To deal with forty-eight entities is a 
formidable task. 

The book bristles with provocative statements made in the attempt, 
according to the stated objective, to establish hypotheses that should be 
reviewed and tested. An admirable effort has been made to deal with the 
problems under consideration with broad, bold strokes. The principal 
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fault lies in the excess of that effort: extremely broad generalizations crop 
up throughout every chapter. Value judgments are given in many in- 
stances with no supporting data. For example (p. 31) the palm for 
“general goodness of government” is awarded to Iowa, Connecticut, Utah 
and Washington. New York, California and Colorado are given an hon- 
orable mention for having “vigorous reform movements.” In several places 
the author’s development of a train of thought leads far beyond the sub- 
ject and into the broad fields of public administration in general, teaching 
of political science, and like subjects. 

Trends of development are interestingly presented. For example, it 
is suggested that the states reached the apogee of their independence in 
1912 and since then the balance of functions and authority has swung to 
the national government, and at the same time local government has 
enjoyed a resurgence of importance. It would be well to remind ourselves, 
however, that many of the political and administrative improvements that 
were developed in municipal government and in the federal agencies have 
found their place in the states as well. The executive budget may serve 
as one example. The states have done some developing of their own too. 
Welfare laws of Wisconsin and California contributed the knowledge 
upon which a federal social security program was based. Legislative coun- 
cils as well as legislative counsels were developed by certain states. Penal 
and correctional work has shown some model work in a number of com- 
monwealths. Admittedly, though, much remains to be done with the 
functions of most state governments. 

Readers will find this presentation by a midwestern student of politics, 
published by a southwestern university an interesting volume that ploughs 
some fresh thought furrows. 


Ssorci . . Winston W. Cr : 
University of California, Los Angeles. CroucH 


Elements of Public Administration. Epirep By Fritz Morstein Marx. 
(New York: Prentice-Hall, Inc. 1946. Pp. xxiv, 637. $6.65.) 


While the title speaks of elements, it is not an introduction to public 
administration but, as is stated in the preface, “the principal aim of the 
book is to deepen the reader’s understanding of the administrative process 
as an integral phase of contemporary civilization.” It presupposes, there- 
fore, a prior knowledge of the subject. 

The editor relies on the experiences of the several contributors to 
make of this collection a unified and systematic treatment of the subject. 
Yet this book has many features of the well-known symposium expanded 
to the point where it becomes a textbook rather than the transient 
efforts of a periodical. It presents the viewpoints of fourteen contributors 
on the several phases of administration. There exist some repetitions 
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and apparently some disagreements. One cannot say, however, that its 
cohesion is typographical rather than syntactical, for the editor has welded 
into a logical sequence the subjects presented. 

The very nature of the book makes its strength, not in the internal 
unity nor in the presence or absence of transitions from one contributor 
to another, but in the freshness of viewpoint which each author brings 
to his individual topic. At the time of writing, each member of the 
team had recently engaged in the practical business of public administra- 
tion and had enjoyed new experiences and received new insights into 
administrative problems. 

One wonders whether or not the purpose for writing this book was 
more nearly propaganda and, therefore, political rather than technical 
and scientific. Otherwise why inject the question “Administration—Art 
or science?” or the chapter on “The Chief Executive”? A hint that such 
was intentional rather than accidental appears in the preface, where the 
editor says: “In a sense, therefore, this is a broadly political rather than 
merely technical study.” 

In my opinion, the book has value as a secondary source of readings 
rather than as a primary text. 

University of Utah. E. E. Weaver. 
Plunkitt of Tammany Hall. By Wittiam L. RiorpAN. INTRODUCTION BY 

Roy V. Peet. (New York: Alfred A. Knopf. 1948. Pp. lvi, 132. 

$1.75.) 


This book is a reissue of one, originally published in 1905, that has 
been out of print for the past several years. The new edition is presented 
with an introduction written by Professor Roy V. Peel which probably 
makes the book saleable to a larger body of readers than would a mere 
reissue of Riordan’s classic. 

Probably few persons in the United States could approach the task 
of writing an introduction to this book with better qualifications than 
could Professor Peel. While at New York University, he spent much 
of his time studying the political organization of New York City and 
had much able assistance from his students, who covered all areas of 
the city with surveys of political personalities, clubs, and nationality 
groups. 

The reviewer reads, however, into Professsor Peel’s analysis of Mr. 
Plunkitt something of the human tendency to view the men of other 
times as a separate breed. Yet human nature does not change, only the 
techniques used have the element of the ephemeral. In so far as the 
statements of Plunkitt reflect techniques, one can agree that “what he 
says has therefore only historical significance,” but in so far as the 
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statements reflect human nature the observations are just as timely as 
when first uttered. Man still has the tendency to measure another’s 
success by the number of dollars in his bank account, without too much 
regard to the source of each dollar. 

One must have care in reading the introduction to always remember 
that Professor Peel is referring to the Tammany Machine when he speaks 
of “the machine.” Any and every political organization must be a machine 
to be successful. In being a machine it is not necessary to be a “steam 
roller,” but there must exist the internal organization and efficiency of 
a machine. 

The publishers have done a service to the political scientist in making 
available in a new edition this genuine classic of New York City politics 
at the turn of the century. 


University of Utah. E. E. Weaver. 











NEWS AND NOTES 


The second annual meeting of the Western Political Science Asso- 
ciation held at the University of Denver on November 26 - 27, 1948, was 
attended by some 140 political scientists and others representing universi- 
ties, government agencies, and other institutions. Officers of the Associa- 
tion for 1949 are Thomas C. Donelly, University of New Mexico, presi- 
dent; Boyd A. Martin, University of Idaho, vice-president; F. B. Schick, 
University of Utah, secretary-treasurer. Members of the Executive Coun- 
cil are Phillip G. Auchampaugh, University of Nevada; Floyd A. Cave, 
San Francisco State College; Leo C. Riethmayer, University of Colorado; 
Hobert P. Sturm, Idaho State College; Herman Trachsel, University of 
Wyoming; Troy R. Westmeyer, University of Denver. 


The fall meeting of Southern California Political Scientists, held at 
the University of Southern California on December 10, 1948, was con- 
vened by Professor Carlton C. Rodee, University of Southern California. 
The program consisted mainly of discussions concerning the 1948 elec- 
tions. Participants included professors of political science, political jour- 
nalists, experts in polling methods, and party leaders. 


The second annual meeting of the Pacific Northwest Political Science 
Association will be held April 23 and 24, 1949, at Whitman College, 
Walla Walla, Washington. The program will present round-table sessions 
on “Civil Liberties: Theory and Practice,” “American Policy Toward 
China,” “The Report of the Hoover Commission,” “The Future of the 
Republican Party,” and “Teaching the Introductory Course in Political 
Science,” as well as several addresses and panel discussions. Professor 
Maure Goldschmidt, Reed College, is program chairman for the meeting. 
Local arrangements are in charge of Professor C. C. Maxey, President of 
Whitman College. 


The San Francisco State College will conduct a seminar in Europe 
during the summer, 1949. The members of this seminar will visit Britain, 
France, Italy, Poland, Czechoslovakia, Germany, Finland, and Sweden. 
They will study the functioning of European governments, progress of 
reconstruction, political party alignments, and the East-versus-West orien- 
tation of peoples. Twenty-four persons will be selected to make the trip 
under the direction of Dr. Alfred G. Fisk, professor of philosophy, and 
Dr. Louis Wasserman, professor of government. Individuals interested in 
this seminar should send their applications to Professor Fisk, San Fran- 
cisco State College, 124 Buchanan Street, San Francisco, California. 


482 

















NEWS AND NOTES 483 


Several Southern California political scientists participated in the 
program of the twenty-fifth session of the Institute of World Affairs in 
Riverside, California, December 5-8. Among them were Dr. Ross N. 
Berkes and Wilbert N. Hiendman, University of Southern California, 
Dr. J. William Robinson, Whittier College, Professors Russell H. Fitz- 
gibbon and Dean McHenry, University of California at Los Angeles, and 
John A. Vieg, Pomona College. Professor Graham H. Stuart, Stanford 
University, served as director of the session which had as its general 
theme “The Conflict of Two Worlds.” 


Dr. Chester C. Maxey, dean of the Division of Social Sciences and 
Miles C. Moore professor of political science at Whitman College, was 
appointed president of this institution on November 20, 1948. Dr. Maxey 
has served as a professor of political science at Whitman College since 


1925. 


Professor John A. Vieg, Pomona College, attended a meeting of the 
Board of Editors of the Public Administration Review in Washington, D. 
C. He and Luther J. Lee, Jr., also of Pomona, completed a survey for the 
Western College Association of what its member institutions are doing to 
stimulate the thinking of their students, faculty, alumni, and the general 
public with regard to civic, economic, and international affairs. The study 
was supported by a grant made to the Association by the Committee for 
Economic Development. 


Dr. Marshall E. Dimock addressed the opening meeting of the 
Southern California Chapter of the American Society for Public Admin- 
istration in Los Angeles on October 13, 1948 speaking on the theme 
“Government and Business.” 


Professor Charles E. Merriam, University of Chicago, has accepted 
an invitation to deliver a series of three public lectures at Pomona College 
from March 14 to 20, 1949. 


Occidental College played host on December 4, 1948 to the Southern 
California Conference on “France Today and Tomorrow.” Carter Ide, 
Claremont Men’s College, served as one of the discussion leaders, having 
spent most of the summer of 1948 in France. 


Dr. Abram Manell, formerly with the University of California, has 
accepted a position as public affairs officer at Marseille, France. Dr. Manell 
is serving with the overseas information and education exchange program 
of the Department of State. 
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Dr. George C. Guins of the Institute of Slavic Studies at the Uni- 
versity of California, has recently been appointed lecturer in political 
science and is offering courses in Russian and Soviet law. 


During the absence of Professor N. Wing Mah, who is on sabbatical 
leave in China, Mr. T. A. Bisson of the Institute of Pacific Relations, is 
serving as a visiting professor of political science at the University of 
California. Mr. Bisson, who recently returned from Japan, is offering 
courses on the problems of the Pacific area and the government and pol- 
icies of Japan. 


During Professor Charles Aiken’s leave of absence with the Hoover 
Commission in Washington, D.C., Mr. Frederic R. Darby, formerly a 
member of the faculties of the West Point Military Academy and Vassar 
College, is teaching at the University of California. 


Professor Jacobus ten Broek is conducting the seminar normally 


offered by Mr. Aiken. 


Professor Eric C. Bellquist, University of California, has been ap- 
pointed assistant dean of students. 


Mr. Ernest R. Bartley, who completed his doctoral dissertation at 
the University of California during the summer, 1948, has been promoted 
to an assistant professorship at Oregon State College. 


Mr. Emile Ader, formerly with the University of California, has ac- 
cepted a position as assistant professor at the University of Tulsa, Okla- 
homa. 


Mr. Wendell G. Schaeffer, formerly with the University of California, 
has accepted a position as assistant professor at the University of Florida. 


Mr. Lowell G. Noonan, until recently a teaching assistant in the 
political science department at the University of California, has accepted 
an appointment as instructor at Pennsylvania State College. 


Mr. Robert Tucker, formerly with the University of California, has 
been appointed instructor of political science at Washington State College. 


Dr. Robert Presthus has been appointed assistant professor of public 
administration and political science at the University of Southern Califor- 
nia. Mr. Douglas M. Forbes will serve as a lecturer in political science at 
this institution. 
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Dr. William L. Strauss, formerly of the University of Texas, is teach- 
ing on the faculty of the University of Redlands substituting for Dr. Ber- 
nard L. Hyink who is on leave for the current academic year serving as 
counsellor to the interns of the National Institute of Public Affairs in 


Washington, D.C. 


Mr. R. A. Gomez and Mr. William W. Harrover have joined the 
Department of History and Political Science at the University of Arizona 
as instructors. Last year Mr. Gomez was a research assistant at the 
University of Minnesota, where he is a candidate for a doctorate in po- 
litical science. Mr. Harrover was engaged in research work at the London 
School of Economics and Political Science under the supervision of Pro- 
fessor Harold J. Laski. Mr. Harrover is a candidate for a doctorate in 
history at Stanford University. 


Professor O. H. Wedel, chairman, Department of History and Po- 
litical Science, University of Arizona, attended the twenty-fifth session of 
the Institute of World Affairs at Riverside, California, December 5 to 8. 
He was general chairman of a panel on “The United States and Peace.” 


Dr. Paul Kelso and Mr. R. A. Gomez of the political science division 
of the Department of History and Political Science at the University of 
Arizona, attended the annual meeting of the Arizona Municipal League 
at Phoenix on November 29 and 30. 


At the University of Washington, Professor Charles E. Martin, exec- 
utive officer of the political science department, has been granted a leave 
of absence for the fall quarter to serve as an expert to the Secretary of 
the Army on a social science mission to Japan. Professor Kenneth C. 
Cole has been designated acting executive officer. 


Dr. Ellery C. Stowell has been appointed lecturer in international 
law and political science at the University of Washington, and has as- 
sumed Professor Martin’s classes during the latter’s leave of absence. Other 
new appointments in the department include: Dr. Hugh Bone, professor 
of political science; Gordon H. Sheehe, director of law enforcement cur- 
riculum; and Dr. Vincent P. Hogan, acting associate in international 
relations. 


Professor Linden A. Mander has returned to the active staff of the 
University of Washington, following a leave of absence. 
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Dr. William Ballis, formerly of the Department of State, has been 
appointed professor of Russian government and politics in the Far Eastern 
department at the University of Washington. 


Professor Floyd A. Cave, acting chairman of the Social Science 
Division, San Francisco State College, has asked to be relieved of his 
administrative duties in order to devote more time to his writing projects. 
He is being replaced by Dr. Donald Castleberry, formerly of the Univer- 
sity of Texas. 


The faculty of the University of Vienna, Law School, have invited 
Professor F. B. Schick, University of Utah, to offer courses in “Problems 
of modern international law” during the Winter semester 1949-1950. 
The appointment has been confirmed by the Austrian Ministry of Ed- 
ucation. 





